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n taking the Oath of Admission to The 

Florida Bar, among the first words spo- 

ken by every lawyer is the allegiance to 
the Florida Constitution. The core document 
from which the administration of justice and 
the practice of law flows is the Florida Consti- 
tution. The rights and obligations of every citi- 
zen of Florida are directly impacted by this sa- 
cred writing. 

It is thus a high honor for the lawyers of 
Florida, The Florida Bar, to make available its 
resources, talents, and abilities to the citizens 
of this great and diverse state, with the ulti- 
mate goal of ensuring Florida’s Constitution 
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is well- suited as we enter the 21st century. 

Our current Constitution provides in Art. 
XI for the creation of a constitution revision 
commission to convene every 20 years to ex- 
amine the Constitution and propose, if any, a 
revision of the Constitution or any part of it. 
The last constitutional revision occurred in 
1978. It is now time for the new commission to 
convene, with its work being accomplished 
from June 1997 through June 1998. Any pro- 
posed revision passed by the commission will 
go on the November 1998 election ballot. 

To assist in the smooth operation of the com- 
mission, Gov. Chiles appointed a steering com- 


mittee consisting of Dexter Douglass (chair), Sen. Jim Scott, Attorney General 
Bob Butterworth, Judge Tom Barkdull, and Speaker of the House Dan 
Webster (whose tenure commenced at the completion of 
Speaker Peter Wallace’s term). Billy Buzzett is the execu- 
tive director. This dedicated group has been resolving 
matters such as the budget, office space, lobbying rules, 
and education of the public as to the work of the up- 
coming commission. 

As part of the education process, the Constitution 
Revision Commission Steering Committee requested 
that The Florida Bar devote this issue of the Bar 
Journal to revision issues. This we gladly do. 

During the steering committee’s work, the is- 
sue was raised as to who could provide the com- 
mission with scholarly, objective legal research 
as needed. The Florida Bar is composed of 20 
substantive law sections representing the best 
legal minds in the state. I contacted each sec- 
tion chair, and,to a person, each immedi- 
ately volunteered on a pro bono publico 
basis, for the sections to provide the le- 
gal research as needed. The sections are 
balanced as to professors, judges, and 
practitioners and look forward to as- 
sisting the commission with unbiased 
legal research. The steering commit- 
tee has acknowledged this offer and 
will be recommending to the com- 
mission that the services of the 
sections be utilized as required. 

As the constitutional revision 
process occurs but once in 20 
years, this is a very significant 
event. Lawyers have the re- 
sponsibility of guarding the rights granted by the Florida Constitution to its citizens. The Board 
of Governors of The Florida Bar will later on advise of other ways lawyers can constructively 
assist the commission. I am proud of the lawyers of this state for stepping forward to assist in the 
revision process and to serve the citizens of this great state. 


EDWARD R. BLUMBERG 
Guest Editor, 


President-elect 
The Florida Bar 
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Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful violation to which disbarment 


may be had. 
“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of 


Florida; 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law 


of the land; 


“| will employ for the purpose of maintaining the causes confided to me such means 
only as are consistent with truth and honor, and will never seek to mislead the judge or 
jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with 
their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which 


| am charged; 


“| will never reject, from any consideration personal to myself, the cause of the de- 


fenseless or oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 


Microcosm of Our Society 
I was pleasantly amused by the ar- 
ticle by Mr. Frost in the February is- 
sue, relating to the respect for the le- 
gal profession. However, I believe Mr. 
Frost’s focus on the legal profession’s 
ability to change its image is misplaced. 
The hard truth is that the legal pro- 
fession is merely a microcosm of our 
society as a whole, and it reflects the 
attitudes and values now most accepted 
in it. As our society continues its slide 
down the slope of materialism, the “win 
at all cost” mentality will continue to 
flourish, and, inevitably, will be pro- 
jected by members of our profession. 
Yes, I, too, have heard the lawyer 
jokes and felt the scorn of laypersons 
upon being identified as a lawyer. Yet, 
those same laypersons, upon being 
faced with their own litigation situa- 
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tion, more often than not, scramble to 
find the most intimidating and feared 
attorney they know of. They do so be- 
cause they believe such attorneys will 
best protect their interests. Simply 
stated, they are hypocrites. 

Recently, I have become increasingly 
aware of the concern clients express 
when they do see their attorney being 
“civil” to the other side. They immedi- 
ately become suspicious that this be- 
havior is indicative of an underlying 
friendship, and, therefore, become ap- 
prehensive they might not be receiving 
proper representation. 

It would be nice to think that our 
profession could, by its own goodness 
and grace, restore its respect and civil- 
ity. I respectfully must say that is na- 
ive. When society as a whole begins to 
value how we play the game as equal 


to, or as important as, the end result, 
then our profession will reject that 
change as well. Don’t count on that hap- 
pening soon. As Patton put it, “Ameri- 
cans hate quitters and will not tolerate 
a loser!” I also understand baseball is 
still alive and well, despite strikes and 
salaries. Of course, there is hope. 

WILLIAM C. FALKNER 
Clearwater 


Operating a Practice 
I recently wrote a letter that was 


published here about the need for nuts- 
and-bolts articles in this publication. It 
contained a critical tone about the 
scholarly work that appears here, sug- 
gesting this column is not always rel- 
evant to the “grunt” solo or small firm 
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practitioner. 

My telephone calls regarding that 
letter have run two to one, in favor of 
my position. However, some govern- 
ment lawyers, as well as large firm and 
Bar attorneys, were offended by my ob- 
lique comments about that type of prac- 
tice. I would like, therefore, to clarify 
them. What I was trying to say was that 
government, big-firm and Bar lawyers 
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do not count when it comes to the woes 
of operating a practice, not practicing 
law. Those are two very different things. 
People who have never bought legal 
supplies, sweated a payroll, paid office 
overhead or been completely alone with 
impossible deadlines, with no one to 
provide their paycheck but themselves, 
do not know what we face, nor could 
they. While there is freedom in a solo 
practice, there is also the most fright- 
ening sense of loneliness one can imag- 
ine. When you work in one of those big 
government buildings, and your idea of 
getting office supplies is ordering them 
from supply, you just do not know. That 
is not a sin, it is just true. 

I think The Florida Bar needs to 
keep in mind that payday, for many of 
us, is whatever is left over in the gen- 
eral account after everyone else is paid. 


L. WILuiAM Porter II 
Tallahassee 
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awyers, by training and often 
by personality, can be ca- 


pable of clarifying debate in their com- 
munities and their states. They often 
can provide an analytical look at issues 
from more than one perspective, and 
can encourage the focusing of attention 
on facts that support various positions 
in a public controversy. At their best, 
lawyers hold conflicts up to a new or a 
clearer light. They should be able to 
bring a cool balance of fact and issue 
analysis to the heat of even the bitterest 
debate. To the extent that lawyers are, 
indeed, constructive in public debate, 
we must be willing to step into the tur- 
bulent waters of political and judicial 
change in our state and try to make a 
constructive difference. In other words, 
lawyers need to get involved. 

There are two specific arenas in state 
government right now that give lawyers 
a unique opportunity. We have an im- 
portant chance now to offer our profes- 
sional best, not just as lawyers, but as 
concerned citizens willing to donate our 
expertise and our analytical bent. The 
legislature is in session until May 2, and 
issues being debated are often issues 
affecting lawyers and/or the judicial 
system as a whole. Various proposals 
would limit access to recovery for injury 
or change the very regulation of law- 
yers, a regulation that has historically 
protected government’s crucial separa- 
tion of powers. The legislative process 
is an arena calling out for lawyers to 
get involved. Ill talk more about that 
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Pucsiderl Sage 


“Hey, Jude... the minute you let her under your skin, 


then you begin to make it better.” 


— John Lennon and Paul McCartney 


later in the column. 

The second area of opportunity for 
involvement is the constitution revision 
process. President-elect Ed Blumberg 
has offered the help of The Florida Bar 
and of pertinent sections and commit- 
tees to the Constitution Revision Com- 
mission, scheduled to start work this 
summer. I join him in encouraging law- 
yers to volunteer as resources and re- 
searchers for the varied and complex 
issues likely to face this commission. 
Why not get involved in this process? 
Notify President-elect Blumberg if you 
have expertise and an interest in an 
area likely to be considered in the con- 
stitutional analysis and review. In a 


time when few discussions of public and 
governmental life leave out the roles of 
courts and lawyers, we in the legal pro- 
fession must step forward as strong 
voices defending open access to the 
courts and the clear separation of pow- 
ers in our democracy. The revision pro- 
cess offers an opportunity for many and 
varied viewpoints to imprint the Con- 
stitution and the future of Florida. Law- 
yers need to make their voices and their 
viewpoints clearly heard in the 
commission’s deliberations. 

The Constitution Revision Commis- 
sion offers a once-in-a-lifetime chance 
for involvement and service, but there 
is another area of public change that 
calls out for lawyer involvement. That 
area is an ongoing process of flux and 
re-creation of government: the work 
and powers of the Florida Legislature. 
The Florida Bar’s Grassroots Program 
connects lawyers with legislative ac- 
tion, and it needs your help. 

More and more in recent years, is- 
sues proposed and considered annually 
by legislators affect the legal profession, 
the legal process, and legal protection 
for all. What better citizens than law- 
yers to gather and disseminate facts to, 
and share philosophies with, the legis- 
lators we know and support from our 
own home communities? It is increas- 
ingly crucial, in this contemporary age 
of lawyer bashing, that our state law- 
makers know their neighbor-lawyers 
well and learn clearly what these law- 
yers think and believe about legal is- 
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sues. It is crucial that lawmakers real- 
ize the importance of professionalism, 
civility, and ethics to the thousands 
upon thousands of you who have con- 
tact with elected officials. 

The Florida Bar has established the 
Grassroots Program to give impetus 
and structure to the one-on-one con- 
tacts between lawyer and legislator. A 
major aim is to encourage mutual re- 
spect, understanding, and clear commu- 
nication. As the legislative session con- 
tinues, get involved in the Grassroots 
Program—if you have not already done 
so. To sign up, call Jennifer Wells at the 
Bar office (904/561-5662). 

When the legislator with whom you 
have contact is involved in important 
law-related legislation, the Grassroots 
office will let you know that you can 
help. For example, you can make con- 
tact and provide input with your own 
elected representative, or other law- 
makers with whom you have a work- 
ing relationship. With a phone call or a 
personal visit, you may be able to bring 
light to a murky issue mired in parti- 
san politics or special-interest lobbying. 
Managing the affairs of a state as de- 


For the sake of each 
of Florida’s citizens, 
and for the sake of 
our sometimes- 
beleaguered 
profession, I urge 
you: Get involved 


mographically complex and rapidly 
changing as Florida calls for knowledge 
so vast it boggles the mind. As lawyers, 
we need to ensure that the legislators 
we know have as deep as possible an 
understanding of law-related issues. 
My experiences as president have 
included new contacts with many of 
you. These meetings have given me tre- 
mendously encouraging insights into 


Florida lawyers’ high level of acumen 
and willingness to serve. I celebrate 
these insights and the fine legal minds 
of our state. I also have developed a 
greater awareness of the acute needs 
the profession has in the legislative and 
constitution revision processes. I am 
compelled to urge you to contribute 
your skill and respond to this need. 

The state itself also has a need for 
lawyers to get involved as advocates for 
the public interest. A strong, indepen- 
dent judicial system open to all is of 
vital interest to every citizen. For the 
sake of each of Florida’s citizens, and 
for the sake of our sometimes-belea- 
guered profession, I urge you: Get in- 
volved. Call and offer your time in the 
revision process. Call and sign up for 
the Grassroots Program to make your 
voice heard through your legislators. 
Get involved now.O 


W. Frost, II 
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en the staff director of the 
Constitution Revision Com- 
mission Steering Committee 
asked Bar President-elect Ed Blumberg 
last December if we would open the 
pages of the Bar Journal for a discus- 
sion of the work of the upcoming com- 
mission, the president-elect assented, 
and suggested we go a step further by 
inviting all Bar sections to submit ar- 
ticles covering issues likely to be 
brought before the commission. With 
the agreement of President John Frost 
and the Journal Editorial Board, Mr. 
Blumberg set the wheels in motion for 
this special issue, which he has over- 
seen as guest editor. 

The idea behind this issue, and be- 
hind the Bar’s offer of research assis- 
tance to the commission throughout its 
yearlong study, is that we as lawyers 
are perhaps uniquely qualified to par- 
ticipate in this important process, and 
that the more points of view we can 
bring into the discussion, the better the 
commission’s ultimate work product 
will be. 

I think you will find the articles in 
this issue thought-provoking. The sec- 
tions did a magnificent job of respond- 
ing to Mr. Blumberg’s call for articles, 
meeting a compressed deadline to pro- 
duce thoughtful discussions of a broad 
range of issues. Those topics include: 

¢ The Appellate Practice Section’s 
look at the mandatory judicial retire- 
ment provision and the role of the Su- 
preme Court of Florida in reviewing 
citizen initiatives to amend the Consti- 
tution. 

¢ The Government Lawyer Section’s 
consideration of court-system costs now 
borne by local governments, and 


whether it is appropriate to shift those 
costs to the state. 

¢ The Family Law Section’s look at 
whether it is time for Florida to pro- 
vide broader powers to family law mag- 
istrates and hearing officers. 

¢ The General Practice Section’s dis- 
cussion of whether recent judicial deci- 
sions approving administrative bodies’ 
exercise of quasi-judicial authority give 
rise to a need to strengthen the sepa- 
ration of powers doctrine. 

¢ The City, County, and Local Gov- 
ernment Law Section’s examination of 
whether extending fiscal home rule 
powers would give local governments 
needed flexibility to address budgetary 
crises. 

¢ The Business Law Section’s con- 
sideration of the homestead exemption 
in Florida bankruptcies. 

¢ The Real Property, Probate, and 
Trust Law Section’s look at the appro- 
priateness of constitutional limitations 
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on the devise of homesteads. 

¢ The Workers’ Compensation 
Section’s discussion of the potential 
impact of an initiative to ensure citi- 
zens’ rights to choose health care pro- 
viders. 

¢ The Young Lawyers Division’s dis- 
cussion of several issues related to the 
citizen-initiative process for amending 
the Constitution. 

Rounding out the issue are two ar- 
ticles discussing the process and pro- 
cedures of the Constitution Revision 
Commission. The first, submitted by 
gubernatorial general counsel Dexter 
Douglass, who chairs the Constitution 
Revision Commission Steering Com- 
mittee, and Billy Buzzett, staff direc- 
tor to the committee, explains the steps 
that have been taken to ensure the com- 
mission gets off to a smooth start in 
June and explores how the commission 
will undertake its study and formulate 
its recommendations. The second ar- 
ticle, written by Mr. Buzzett and Steve 
Uhlfelder, the former Board of Gover- 
nors member who served as executive 
director to the 1978 Constitution Revi- 
sion Commission, reflects on the work 
of that panel and discusses how the 
process might be improved in light of 
its experience. 

In his column this month President 
Frost asks us to consider lending our 
expertise during this legislative session 
and during the term of the Constitu- 
tion Revision Commission. I hope these 
articles pique your interest and en- 
courage your involvement.Q 


JOHN F//HaRKNESS, JR. 
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ne of the most significant governmental events of this decade will 

begin in the next few months, and The Florida Bar and other groups 

are postured to play an important and significant role in the pro- 

cess. This spring, a 37-member Constitution Revision Commission 
will convene for the purpose of reviewing Florida’s Constitution and proposing 
changes for voter consideration. As mandated in Art. XI, §2 of the Constitution, 
the commission will meet for approximately one year, during which time it will 
travel the State of Florida, identify issues, perform research, debate, and prob- 
ably recommend changes to the Constitution. 

A similar comprehensive review of Florida’s Constitution occurred approxi- 
mately 20 years ago (1977-1978). Since that time, Florida’s population has grown 
by 63 percent, from 8,966,395 to 14,149,317. Equally significant is the projec- 
tion that Florida’s population will exceed 17 million by the year 2010—an in- 
crease of more than 3 million people over today’s population. This astronomical 
population growth will affect most issues considered by the commission, includ- 
ing transportation, education, health care, natural resources, recreation, pollu- 
tion, crime, and most other matters essential to the welfare of all. The ability to 
deal with such important issues rests primarily in the Constitution, and the 
members of the Revision Commission will be looking to the citizens of this state 
for direction and suggestions while bringing their individual talents and knowl- 
edge to the process. 


Steering Committee 

The year 1968 marked the adoption of Florida’s existing Constitution. As pro- 
vided in that document, a Constitution Revision Commission would review the 
Constitution in 1978 and every 20 years thereafter.! The commission has only 
one year to organize, perform its constitutional mandate, and submit its formal 
proposals, a time frame that some feel is too short for a thorough review. 

In contrast, other groups authorized to review limited sections of the Consti- 
tution have been given significantly more time than the Constitution Revision 
Commission to review and submit recommendations. The Article V Task Force, 
for example, was created to study only one of the 12 articles of the Constitution 


a 


—the judicial article? —but it was given 
two years to complete its study and 
submit proposals to the Florida Legis- 
lature.*® Similarly, the 1990-92 Tax and 
Budget Reform Commission,* which 
was constitutionally created and autho- 
rized to propose constitutional and 
statutory changes to the taxation and 
budgetary laws of the state, was 
granted up to 27 months for delibera- 
tions before it was required to file pro- 
posed constitutional changes.° 

In response to the observations re- 
garding the Constitution Revision 
Commission’s comparatively short time 
frame, Gov. Lawton Chiles, with bipar- 
tisan support from the leadership of the 
Florida House of Representatives and 
the Florida Senate, created, by execu- 
tive order, the Constitution Revision 
Commission Steering Committee.* The 
steering committee was created to de- 
velop the necessary procedural and sub- 
stantive framework so that the commis- 
sion, when appointed, could imme- 
diately begin its work, thus allowing the 
commission to function fully and effec- 
tively in the allotted time. 

The steering committee, which has 
met monthly since August of 1996, is 
composed of five members, each of 
whom represents one of the five consti- 
tutionally designated appointing au- 
thorities to the upcoming Constitution 
Revision Commission. Gov. Chiles ap- 
pointed General Counsel W. Dexter 
Douglass as chair of the steering com- 
mittee. Attorney General Bob 
Butterworth, Former Senate President 
Jim Scott,’ and House Speaker Daniel 
Webster* represent their respective of- 
fices. Chief Justice Gerald Kogan ap- 
pointed Third District Court of Appeal 
Judge Thomas H. Barkdull, Jr., to rep- 
resent the Supreme Court. In addition 
to these steering committee members, 
Sen. Fred R. Dudley, Sen. Kenneth C. 
Jenne II, and Former Speaker Peter R. 
Wallace serve as nonvoting members. 

The steering committee is charged 
with disseminating information to the 
public regarding the revision process, 
proposing a budget for the revision com- 
mission, developing issues for consid- 
eration by the revision commission, per- 
forming necessary research, developing 
proposed rules of procedure, developing 
a proposed committee structure for the 
revision commission, and gathering any 
other material that would facilitate the 
operation of the upcoming Constitution 
Revision Commission. The steering com- 
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The issue relating to 
simple-majority rule 
versus super- 
majority rule could 
well influence the 
ultimate product 
of the 1998 
Constitution 
Revision 
Commission 


mittee is required to submit a report to 
the chair of the Constitution Revision 
Commission. 

The following is a summary of the 
significant work of the steering commit- 
tee: 


Rules of Procedure 

One of the most time-consuming and 
controversial tasks of the 1978 Revision 
Commission was the development of 
rules of procedure.’ The 1978 rules were 
patterned after the 1968 Revision Com- 
mission rules and the rules of the 
Florida Senate and Florida House of 
Representatives. The proposed rules, 
however, contained a requirement that 
approval of a super-majority vote of 
two-thirds was required before a pro- 
posal could be placed on the ballot. Af- 
ter debate, the original super-majority 
rule recommendation was defeated, and 
therefore proposals before the 1978 
Constitution Revision Commission re- 
quired only a simple majority for pas- 
sage.'° 

The issue relating to simple-major- 
ity rule versus super-majority rule 
could well influence the ultimate prod- 
uct of the 1998 Constitution Revision 
Commission. Some members of past 
commissions believe that the overall 
success of the revision process hinges 
on a super-majority rule. As evidence 
for their position, proponents of a su- 
per-majority rule point to the 1978 pro- 
posals, all of which failed adoption by 
the electorate. It is asserted that de- 
feat resulted, in part, because propos- 
als that were heavily endorsed by a 
super-majority of commission members 
were lumped together with other pro- 


posals that received less enthusiastic 
support, thus diluting overall voter sup- 
port for the proposed amendments as a 
whole. Those supporting a simple-ma- 
jority vote, however, contend that re- 
quiring a two-thirds majority places too 
much power in the minority, which 
would need the vote of only one-third 
plus one of the members to defeat any 
proposal. 

A consideration that was not present 
20 years ago but is present today is the 
super-majority vote requirement placed 
in the constitution for the Tax and Bud- 
get Reform Commission. Art. XI, §6(c), 
which creates the Tax and Budget Re- 
form Commission, was adopted in 1988 
and provides that any constitution re- 
vision proposed by that commission re- 
ceive “[a]n affirmative vote of two- 
thirds of the full commission. . . .” In 
contrast, the section of the Constitution 
creating the Constitution Revision 
Commission is silent with regard to 
voting requirements and leaves such 
decisions to the discretion of the com- 
mission through its rules. The issue of 
a simple-majority vote versus super- 
majority is one that will be debated by 
the 1998 Revision Commission, and it 
will be interesting to observe how the 
commission debate will be influenced 
by the 1978 experience as well as by 
the Taxation and Budget Reform Com- 
mission provisions. 

The issue of simple-majority rule ver- 
sus super-majority rule was considered 
by the steering committee in the con- 
text of developing model rules of proce- 
dure, and no recommendation was 
made. Instead, the steering committee 
assembled the rules from the past re- 
vision commissions and developed 
model rules for consideration by the 
upcoming commission.The voting re- 
quirement necessary for placing issues 
on the ballot, however, was omitted 
from the model rules, and it will most 
likely be the commission’s first order 
of business. 


Commission Meeting 
Schedule 

The steering committee considered 
the public hearing phase” of the Con- 
stitution Revision Commission and con- 
cluded that it would be productive to 
begin to identify potential locations and 
dates for hearings. The purpose of de- 
veloping a schedule is to minimize 
scheduling conflicts with other groups 
that may be vying for the same facili- 
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ties at the same time. The schedule sug- 
gested by a unanimous steering com- 
mittee includes 12 meeting sites that 
span every urban area in Florida, with 
the idea of facilitating public input by 
providing locations within a two-hour 
drive for any citizen of the state.'* The 
steering committee is coordinating its 
efforts with those of Florida State Uni- 
versity so that every public hearing will 
be televised throughout the state. 


Lobbying Rules 

Responding to overwhelming support 
for the need to regulate lobbyists who 
seek to influence the revision commis- 
sion, the steering committee considered 
this timely subject. Under current law, 
persons who lobby the revision commis- 
sion are not regulated. There is no re- 
quirement that they register as lobby- 
ists or that they disclose their 
principals. In contrast, individuals who 
lobby the legislative or executive 
branches are required to register an- 
nually and file periodic financial dis- 
closure forms. Many of these same in- 
dividuals will no doubt lobby the 
commission. 

Noting that the commission and the 
public would benefit from a lobbyist 
regulation and disclosure requirement, 
the steering committee voted to extend 
the already-existing executive branch 
lobbying rules to cover persons who 
lobby the Constitution Revision Com- 
mission. The implementation of lobby- 
ing rules underscores the steering 
committee’s commitment to fortifying 
the public’s confidence in the revision 
process. It is proposed that persons who 
lobby the Constitution Revision Com- 
mission shall be required to register 
with the Ethics Commission and file 
quarterly financial disclosure state- 
ments. This proposed lobbying regula- 
tion has been drafted as a legislative 
bill for the current session and is spon- 
sored by Sen. Jim Scott and Rep. John 
Thrasher. 


Public Education 

Working toward its commitment to 
public education, the steering commit- 
tee produces a monthly newsletter 
highlighting news and issues of inter- 
est regarding constitution revision. 
Additionally, the steering committee 
has developed a press packet that high- 
lights the process and potential issues. 
Most importantly, however, the steer- 
ing committee has taken advantage of 


the information superhighway and has 
launched a homepage on the Internet. 
The homepage contains a schedule of 
meetings, copies of agendas, minutes of 
prior meetings, a list of committee 
members, steering committee newslet- 
ters, and any other information devel- 
oped for the steering committee. A six- 
minute video’ detailing the revision 
process is also available for viewing on 
the homepage.Once the commission 
begins its work, the homepage will be 
transferred for use by the Constitution 
Revision Commission. Ultimately, the 
homepage is designed to become a per- 
manent site on constitutional law and 
will be housed at Florida State Univer- 
sity. The homepage address is http:// 
www.law.fsu.edu/cre. 


Appointments to Revision 
Commission 

Before the close of the 1997 legisla- 
tive session, appointments will be made 
to this powerful body. The Governor 
appoints 15 members and designates 
the chair; the speaker of the House of 
Representatives and the president of 


the Senate each appoint nine members; 
the chief justice of the Supreme Court, 
with the advice of the full court, ap- 
points three members; and the Attor- 
ney General is automatically appointed 
to the commission. The Revision Com- 
mission will begin its work in June 
1997.'° The appointed members of the 
commission serve voluntarily, without 
pay. 

Appointments to the commission will 
be the first act related to the commis- 
sion and will set the tone for the work 
of the commission and its public per- 
ception. Citizens’ groups and individu- 
als appearing before the steering com- 
mittee have cautioned that the 
appointing authorities should be sen- 
sitive to the needs of all Floridians and 
should create a commission that is in- 
clusive and representative of Florida’s 
diverse population. One source of con- 
cern is the fact that four different ap- 
pointing authorities could, without 
prior coordination or at least without 
some effort to work together, indepen- 
dently overload the commission with 
one group or another. This overloading 
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was cited as a fault of theArticle V Task 
Force, which had five independent ap- 
pointing authorities and which, in the 
view of several groups, resulted in a 
task force that was handicapped with 
appointees who were basically from the 
same sector of society. 

In order to avoid valid criticism in 
this area, the majority of the steering 
committee at one meeting or another 
has expressed the belief that coordina- 
tion would be practiced to ensure that 
a representative commission with ad- 
equate diversity in race, gender, and sex 
would be reflected. 


Conclusion 

Whether it is property rights, abor- 
tion, the judiciary, the legislature, the 
Governor, revising the cabinet, taxes, 
the environment, education, crime, or 
the death penalty, every volatile issue 
in modern Florida finds its origin in our 
Constitution. The Constitution revision 
process provides a unique opportunity 
to review the framework that is the 
foundation for Florida government and 
to determine the blueprint for the years 
ahead. The next opportunity will not be 
until the year 2017; therefore, it is im- 
portant that members of The Florida 
Bar take an active role in the process. 

In 1997-98, Florida will be the focus 
of attention for many experts in state 
government around the country. 
Florida has placed unique confidence 
in its citizens by authorizing the ap- 
pointment of a panel to propose consti- 
tutional changes directly to the people 
without the necessity of a cumbersome 
initiative process or the hurdle of leg- 
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islative approval. In an era when so 
many are disillusioned by politics and 
government in general, this process 
gives Floridians the opportunity to step 
forward and to influence the shape and 
future of their state. Its success or fail- 
ure will be determined by public input 
or lack of it. The Florida Bar should 
lead the way. O 


1 Fia. Const. art. XI, §2. 

2 Fla. Laws ch. 94-138 created a task 
force to review Art. V of the Florida Consti- 
tution, relating to the judiciary. The act ini- 
tially provided that the task force would 
submit a report with recommended changes 
to Art. V, if any, by December 1, 1994. 

3 Initially, the task force was created for 
a one-year study. Subsequently, pursuant to 
Fla. Laws ch. 95-110, the legislature ex- 
tended the work of the task force for a cal- 
endar year. In extending the task force, the 
legislature, however, appropriated no addi- 
tional funds. 

4 Art. XI, §6 of the Florida Constitution 
creates a 29-member taxation and budget 
commission. The commission first met in 
1990 and is scheduled to convene every 10 
years. 

5 Art. XI, §6(e) provides that “[nJot later 
than one hundred eighty days prior to the 
general election in the second year follow- 
ing the year in which the commission is es- 
tablished, the commission shall file with the 
secretary of state its proposal, if any, of a 
revision of this constitution or any part of it 
dealing with taxation or the state budget- 
ary process.” 

® Executive Order 96-194 created a Con- 
stitution Revision Commission Steering 
Committee. 

7 Sen. Jim Scott, as president of the 
Florida Senate, served from August 1996 
through the November 1996 elections. Sub- 
sequently, incoming Senate President Toni 
Jennings re-appointed Sen. Scott to the 
steering committee. 

5 Speaker Peter R. Wallace represented 
the Florida House of Representatives from 
August 1996 through the November 1996 
elections. On November 19, 1996, Daniel 
Webster was elected Speaker of the House. 
Subsequently, Speaker Webster replaced 
Representative Wallace as the Florida 
House of Representative’s designee on the 
steering committee. 

° Art. XI, §2(c) of the Florida Constitution 
authorizes the commission to adopt its own 
rules of procedure. 

1° The Machinery of Revision, 6 Fta. Sr. 
ULL. Rev. 580 (summer 1978). 

" The 1978 revision commission began its 
work with both an organizational phase and 
a public hearing phase. The public hearings 
gave the public the opportunity to present 
issues to the revision commission. In addi- 
tion, the public hearing phase was used as 
an opportunity to bring experts on specific 
constitutional issues before the commission 
for the purpose of developing sufficient back- 
ground materials. 

2 The following is a tentative meeting 
schedule for the upcoming Constitution 
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Revision Commission. (This schedule is ten- 
tative until ratified by the commission.): 
July 22, 1997, Pensacola, Pensacola Civic 
Center; July 23, 1997, Panama City, 
Panama City Civic Center; July 29, 1997, 
Jacksonville, Osborn Convention Center; 
July 30, 1997, Gainesville, University of 
Florida College of Law Auditorium; August 
12, 1997, Tallahassee, Ruby Diamond Au- 
ditorium; August 20, 1997, Miami, Knight 
Center; August 21, 1997, Ft. Lauderdale, 
Broward County Performing Arts Center; 
August 22, 1997, West Palm Beach, Palm 
Beach County Community College; August 
28, 1997, Tampa, Tampa/Hillsborough 
County Convention Center;August 29, 1997, 
Ft. Myers, Edison Community College, 
Corbin Auditorium; September 4, 1997, Or- 
lando, Expo Center; and September 5, 1997, 
Daytona Beach, Ocean Center. 

13 The video is titled A Citizen’s Guide to 
Proposing Changes and was developed by 
the Collins Center for Public Policy. Copies 
of the videotape are available, for loan, from 
the steering committee. 

14 Const. art. XI, §2(a). 

15 Art. XI, §2(a) of the Florida Constitution, 
provides that “within 30 days after the ad- 
journment of the regular session of the leg- 
islature ... there shall be established a con- 
stitution revision commission... .” 
Assuming the legislature ends in a timely 
fashion (within the constitutional 60 days), 
the thirtieth day after adjournment would 
be June 2, 1997. 


AUTHORS 


DOUGLASS BUZZETT 


W. Dexter Douglass is Gov. Chiles’ 
general counsel and is the chair of 
the 1997 Constitution Revision Com- 
mission Steering Committee. He re- 
ceived his J.D. from the University 
of Florida and was admitted to The 
Florida Bar in January 1955. Mr. 
Douglass served on the 1977-1978 
Constitution Revision Commission 
and has practiced law in Tallahas- 
see since 1958. 

William A. Buzzett is the executive 
director of the Constitution Revision 
Commission Steering Committee. He 
received his J.D. from Florida State 
University and is a member of The 
Florida Bar. 


oR HAD A MEDICAL, CONDITION OR 
___CAUSED_ BY ADDICTION TO CIGARETTES _ 


WHo IS_ INVOLVED? 

1. The Class Action lawsuit is being brought on behalf of: ALL 
FLORIDA CITIZENS AND RESIDENTS, AND THEIR 
SURVIVORS, WHO HAVE SUFFERED, PRESENTLY SUFFER 
OR WHO HAVE DIED FROM DISEASES AND MEDICAL 
CONDITIONS CAUSED BY THEIR ADDICTION TO 
CIGARETTES THAT CONTAIN NICOTINE. [The class excludes 
all officers, directors and agents of the Defendants]. You are not a 
member of the class and there is no need to exclude yourself if you 
are a smoker or former smoker who has not manifested or been 
diagnosed with any disease or medical condition caused by your 
addiction to cigarettes that contain nicotine. 


2. This class action lawsuit seeks compensatory and punitive damages 
from the major cigarette manufacturers on behalf of smokers and their 
families who have suffered diseases or medical conditions due to 
addiction to cigarettes. The Court has not determined the merits of the 
Plaintiffs’ allegations, and this Notice does not imply that there has 
been or will be any finding of liability against any Defendant. 

3. The Court file in this Cause is available to the public and can be 
examined at the office of the Clerk of the Court, Eleventh Judicial 
Circuit, Dade County Courthouse, 73 West Flagler Street, Miami, Florida 
33130. 


? 


4. If you wish to remain a member of the Engle Class you do not 
have to do anything at this time. The lawsuit will be prosecuted on 
your behalf by the representative Plaintiffs and Class Counsel. 
Compensation of Class Counsel is dependent upon obtaining favorable 
relief or recovery for the Class representatives and Class members, and 
is subject to Court award. 


How po I EXCLUDE MYSELF FROM 
? 


5. If you wish to be excluded from the class, you must express 
your desire for exclusion in writing, signed by you and postmarked 


There is a statewide Florida class action pending in Miami, Florida entitled Howard A. Engle, M.D., et al. v. R.J. Reynolds Tobacco, Philip 
Morris, Lorillard Tobacco,The American Tobacco Company, Brown & Williamson Tobacco Corp., et al. Case No. 94-08273, Dade County, 
Eleventh Judicial Circuit. Please be advised of the following: 


no later than July 15, 1997. The judgment(s) in this Cause shall be 
binding on all class members unless you advise the Court in writing 
and signed by you that you wish to be excluded. Mail all requests for 
exclusion to: 


HARVEY RUVIN 

Clerk Of Court 

Eleventh Judicial Circuit 

73 West Flagler Street, Room 138 
Miami, Florida 33130 


If you exclude yourself from the Engle class action by the 
postmarked deadline, you will not be bound by the class 
judgment(s), you will not share in any class recovery and you may 
pursue any individual claim you have through private counsel at 
your own expense. 


6. The trial on liability in this Cause is scheduled to commence on 
September 8, 1997, on common issues. You may be required to 
participate in a future trial to prove your entitlement to damages. Unless 
you elect to retain private counsel at your own expense, Class Counsel, 
STANLEY AND SUSAN ROSENBLATT, will represent you. 


7. If you wish to receive copies of this legal notice or if you have any 
questions about the Class Action or this notice, please contact Class 
Counsel: 


STANLEY M. ROSENBL. at 
SUSAN ROSENBLAT 

P.O. Box 90000 
Miami, Florida 33101 9000 


A copy of this Notice is also available on the Internet's World Wide 
Web at: 
http://www.kinsella.com/engle/ 


DO NOT CONTACT THE COURT. 


CALL 1-800-704-1997 


BY. ORDER OF JUDGE ALAN L. POSTMAN, CIRCUIT COURT JUDGE OF THE 11TH Jupic L 
CIRCUIT IN AND FOR DADE COUNTY, FLORIDA, DATED NOVEMBER 21, 1996. 


Name 


If you wish to remain a member of the Engle Class you do not have to do anything at this time. However, it is suggested that you 
promptly register as a member of the class, fill out this form, and provide information about your claim. 


Address 


City 


Phone Number ( ) - 


Please clip this form and send to: Stanley M. Rosenblatt, Esq.; PO Box 9000; Miami, FL 33101-9000. 


4 
SMC VE. 
: 

FOR MORE INFORMATION: a 


and) 


fh 


Ithough the Florida Legislature will decide many important is- 

sues during the 1997 regular legislative session, some of the most 

significant issues facing Florida as it prepares for the 21st Cen- 

tury will be developed and debated after the legislature adjourns. 
It is at that time Florida’s second scheduled Constitution Revision Commission 
will begin its work. 

Appointed every 20 years, the Constitution Revision Commission is an inde- 
pendent body composed of 37 commissioners! who will carefully examine Florida’s 
Constitution to determine its relevance and applicability to the state’s current 
and future needs. Pursuant to the Florida Constitution, the members of the 
1997-98 commission will be appointed within 30 days after the 1997 regular 
session ends.” Ultimately, the commission will propose revisions to Florida’s 
Constitution that it deems necessary to promote Florida’s economic, political, 
and social growth. Florida voters will be given an opportunity to approve or 
reject the commission’s proposed amendments and revisions to the Florida Con- 
stitution during the November 1998 general election. 

Currently, there are several vehicles for amending the Florida Constitution.’ 
The commission, however, is unique because it provides an opportunity for citi- 
zens to have a direct voice in the periodic review and revision of our state’s 
Constitution. No other state provides this type of mechanism.‘ Commissioners 
will hold public hearings while drafting their proposals to guarantee that the 
commission’s revisions address the citizenry’s needs. As Chesterfield Smith, a 
long-time participant in Florida politics and former American Bar Association 
president, once said in an address before the 1977 commission: “The Constitu- 
tion Revision Commission is an opportunity to give the people of Florida, through 
a better Constitution, a better way of life.” 


The 1977-78 Constitution Revision Commission 
Prior to 1968, the year which Florida’s current Constitution was adopted, the 
Florida Constitution had not been adequately modernized since 1885.° To en- 
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e'll save you both. | 


Here’s a business proposition from Avis just 
because you're a member of The Florida Bar. We'll give 
you special discounts at participating Avis locations. For 
example, take 20% off our Avis Select Daily rates and 
5% off promotional rates. What’s more, Avis has some of 
the most competitive rates in the industry. And with the 
Avis Wizard® System, you'll receive our best available rate 
when you mention your Avis Worldwide Discount (AWD) 
number: A421600. 

But Avis saves you more than money. Avis saves 
you time, too. Flight Check offers up-to-the-minute 
flight information in our car rental lot at major airport 
locations, complete with a computer print-out. Enroll 
in Avis Express® and you bypass the rental counter at 
many major airports. Simply head directly to the Avis 
Express area where a completed rental agreement will 
be ready for you. During peak periods at these locations, 
Avis Roving Rapid Return® lets you avoid lines when 
you return your car. An Avis representative will meet you 
right at the car and hand you a printed receipt in seconds. 

So make it your business to take advantage of all 
the member benefits that Avis has waiting for you. Please 
show your Avis Member Savings Card or Association 
Membership ID card at time of rental. For more informa- 
tion or reservations, call Avis at: 1-800-831-8000. And be 
sure to mention your Avis Worldwide Discount (AWD) 
number: A421600. 


©1997 Wizard Co., Inc. 


Especially For 
The Florida Bar Members 


A Free Avis Upgrade! 


TERMS AND CONDITIONS 

Coupon valid for a one-time, one-car-group upgrade on an 

Intermediate (Group C) through a Full Size 4-Door (Group E) car. 

Maximum upgrade to Premium (Group G). Offer valid on daily, 

weekend and weekly rates only. Coupon must be surrendered at 

time of rental; one per rental. Coupon valid at Avis corporate and 
participating licensee locations in the contiguous United States. 

Cars and upgrades are subject to availability at time of rental. An 

advance reservation with request for upgrade is required. 

Renter must meet Avis age, driver and credit requirements. 

Minimum age is 25, but may vary by location. Rental must begin 

by 6/30/97. 

Rental Sales Agent Instructions 

At Checkout: 

e In AWD, enter A421600. Assign customer a car one group higher 
than car group reserved. Upgrade to no higher than Group G. 
Charge for car group reserved. 

In CPN, enter UUGD749. 

© Complete this information: 

RA# 


Rental Location 


e Attach to COUPON tape. 


Avis features GM cars. 


A VIS 

we 

* 
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James B. Stone represented Calhoun 
County at the 1885 Constitutional Conven- 
tion in Tallahassee. 


Richard Johnston Mays represented Madi- 
son County at the 1838 Constitutional Con- 
vention in St. Joseph (now Port St. Joe). 


sure that Florida’s Constitution re- 
mains a dynamic document that meets 
the state’s needs, Art. XI, §2(a) (added 
as part of the 1968 revisions), mandates 
that 10 years after the adoption of the 
1968 revisions, and every 20 years 
thereafter, a constitution revision com- 
mission would review the 
Constitution’s effectiveness as the foun- 
dation for Florida’s political, economic, 
and social structure. 

Under the leadership of Chair Talbot 
“Sandy” D’Alemberte, the 1977-78 Con- 
stitution Revision Commission em- 
barked on a ground-breaking endeavor 
that would serve as an example for fu- 
ture commissions. The 1977-78 Consti- 
tution Revision Commission was the 
first of its kind in the country. One of 
the commission’s main goals was to pro- 
vide an effective and representative fo- 
rum in which members of the public 
could discuss issues that they thought 
should be addressed by the commission. 
For approximately 15 months, the Con- 
stitution Revision Commission worked 
to achieve this goal. This work included 
holding public meetings throughout the 
state,’ debating more than 800 issues, 
and proposing the adoption of 87 
changes (47 substantive changes and 
40 procedural changes). 

Ultimately, the commission pre- 
sented these changes to voters in the 
form of eight proposed constitutional 
amendments.* Some of the issues ad- 
dressed in these amendments included 
dramatic executive branch reform, im- 


proved legislative apportionment, and 
merit selection and retention (as op- 
posed to election) of trial judges. How- 
ever, despite the commission’s compre- 
hensive and detailed review of the 
Constitution, voters rejected all eight 
of the proposed amendments in 1978, 
some by a very small margin.? Many 
observers and constitutional scholars 
believe that Gov. Askew’s dedicated and 
time-consuming fight to stop casino 
gambling, a constitutional issue placed 
on the 1978 ballot by the citizen initia- 
tive process,’ played a significant role 
in the defeat of the commission’s pro- 
posed amendments. Specifically, by 
placing emphasis on the defeat of the 
casino gambling amendment, the wor- 
thy commission amendment proposals 
were overshadowed and under-publi- 
cized. 

Although the amendments proposed 
by the commission were not adopted, 
the fruits of the commission’s labor 
were not lost. Evidence of the Consti- 
tution Revision Commission’s benefi- 
cial effect on Florida government and 
public policy has become readily appar- 
ent in subsequent years. Today, more 
than 40 percent of the 1977-78 
commission’s suggested substantive 
changes are now law, either by legisla- 
tive enactment or by voter approval of 
ballot initiatives. For example, the com- 
mission proposed an amendment codi- 
fying Floridians’ individual right to pri- 
vacy. This proposal was adopted as an 
amendment to the Florida Constitution 
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in 1980." Other significant proposals 
by the commission that eventually be- 
came law include grand jury counsel for 
witnesses,'* an appointed Public Ser- 
vice Commission,'* broad public 
records'* and public meetings laws,’ 
and term limits for Cabinet members.'® 
Further, some of the issues addressed 
by the commission, but not yet enacted, 
continue to be debated in the legisla- 
ture and on the editorial pages. Such 
issues include Cabinet reform and 
merit selection of trial judges. In es- 
sence, the 1977-78 Constitution Revi- 
sion Commission developed a great deal 
of the political and legislative agenda 
during the past two decades. 


The 1997-98 Constitution 
Revision Commission 

As the 1997-98 commission prepares 
to take an inventory of Florida’s gov- 
ernment, it will not only benefit from 
the experiences of the 1977-78 Consti- 
tution Revision Commission but will 
also debate similar issues. 

In 1977, the speaker of the House of 
Representatives, Senate president, and 
Governor were all Democrats. The 1997 
commission will likely be more politi- 
cally diverse because the House 
speaker'’ and Senate president" are 
now Republicans and the Governor’ is 
a Democrat. The commissioners in this 
diverse group will have to work to- 
gether in a bipartisan effort to accom- 
plish their goals. At the onset, the com- 
mission will need to adopt internal 
rules of procedure. Key procedural is- 
sues will be whether a majority or 
greater will be required to place an item 
on the ballot. The 1977-78 commission 
only required a majority.” 

With regard to substantive issues, 
one of the major issues of 1978 that will 
undoubtedly reappear is Cabinet re- 
form and changes to the power struc- 
ture of the executive branch. Florida’s 
Cabinet is unique because all of its 
members are elected and have a vote 
equal to that of the Governor’s at Cabi- 
net meetings. Ironically, however, Cabi- 
net reform may not be as significant to 
the 1997-98 revision commission due to 
the enactment of term limits, yet an- 
other reform proposed by the 1977-78 
revision commission and adopted by 
voters in later years. Another major is- 
sue that will echo the 1977-78 revision 
commission will be legislative appor- 
tionment and whether an independent 
commission should handle this task. 


4 
- 


Thomas H. Barkdull, Henry W. Land. 


To ensure that it remains a dynamic document that meets the state’s needs, Art. XI, §2(a) mandates that 10 years after the adoption of 
the 1968 revisions, and every 20 years thereafter, a commission will review the Constitution. Meeting as the Constitution Revision 
Commission from January 11 to December 13, 1966, are (back row) B.K. Roberts, John Crews, Joseph C. Jacobs, Hugh M. Taylor, Harold 
L. Sebring, Ralph A. Marsicano; (second row) Emerson Allsworth, John E. Matthews, Jr., Earl Faircloth, Charlie Harris, Sid Martin, Warren 
W. Goodrich, George B. Stallings, Jr., Stephen C. O’Connell, Charley E. Johns; (third row) Dean Nichols, Donald H. Reed, Jr., Robert 
Ervin, Lawton M. Chiles, Reubin O’D. Askew, Bill Young, William C. Beggs, Ralph Turlington, John McCarty, S.J. Davis, Jr.; (front row) 
Raymond C. Alley, Frank Fee, Richard T. Earle, Jr., William G. O'Neill, Beth Johnson, E. William Bautier, Chesterfield Smith, chair, 


The effect of the 1977-78 commission’s 
work also will be evident as this year’s 
commission defines individual rights in 
the context of the Constitution’s privacy 
amendment. Efforts may be made to 
weaken this provision. 

A new issue that may confront the 
commission involves changes to, or 
even the elimination of, the citizens’ 
initiative process for placing constitu- 
tional amendments on the ballot. The 
commission also may consider cam- 
paign reform, collective bargaining, tax 
reform, financial disclosure require- 
ments for elected officials, and un- 
funded mandates from the state to lo- 
cal governments. The commission, with 
the public’s input, will determine its 
own agenda and the revisions that it 
will propose. Regardless of the 
commission’s ultimate proposals, the 
commissioners will play a significant 
role in the 1998 general election when 
Florida will not only consider constitu- 
tional amendments, but will elect a new 
Governor. Undoubtedly, the ballot is- 
sues from the commission will be at the 
forefront of the next election. 


Conclusion 

Learning from the experiences of the 
1977-78 commission and relying on the 
work of the steering committee, a leg- 
islatively created group that has been 
preparing for the advent of the Consti- 
tution Revision Commission, this year’s 


Reed speaks. 


The 1966 Constitution Revision Commission met in the Senate Chamber. Chesterfield 
Smith, chair, stands at the podium with Governor Claude Kirk while Representative Don 


Photos from the Florida Photographic Collection, Florida State Archives 


commission should be focused, efficient, 
and prepared to tackle the tough issues 
facing Florida. Most importantly, the 
1997-98 Constitution Revision Com- 
mission should understand that suc- 
cessfully revising the Florida Constitu- 


tion requires an independent and bipar- 
tisan approach. O 


1The Governor appoints 15 members, the 
speaker of the House of Representatives and 
the president of the Senate each appoint 
nine members, the chief justice of the Su- 
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preme Court appoints three members, and 
the Attorney General automatically serves. 
Collectively, the Constitution Revision Com- 
mission consists of 37 members. Fa. Const. 
art. XI, §2. 

2 Fia. Const. art. XI, §2 provides that 
“within thirty days after the adjournment 
of the regular session of the legislature con- 
vened in the tenth year following that in 
which the constitution is adopted [1968] and 
each twentieth year thereafter, there shall 
be established a constitution revision com- 
mission... .” 


3 Fa. Const. art. XI sets forth five distinct 
methods of proposing amendments to the 
constitution. The methods include amend- 
ment proposal by the state legislature, 
amendment proposal by the Constitution 
Revision Commission, amendment proposal 
by citizen initiative, amendment proposal 
by constitution convention, and amendment 
proposal by the Taxation and Budget Reform 
Commission. 

4 Five other states, Alaska, Arkansas, Cali- 
fornia, New York, and Utah, are in the pro- 
cess of considering recommendations from 


commissions relating to revision of their 
constitutions. It is interesting to note, how- 
ever, that of the other states considering 
changes to their constitutions, none have a 
constitutionally created revision commis- 
sion. In addition, none of those states’ com- 
missions have the authority to place recom- 
mendations directly on the ballot for 
consideration by the electorate. THE Book 
oF StaTEs (vol. 31, 1996-97). 

5 Florida Constitution Revision Commis- 
sion 1977-78 Debate (vols. 1-2). 

® Prior to 1968, Florida operated under a 


Florida’s 


Constitution Revision Commission Process 


Governor Senate President 
Lawton Chiles 
15 members 


(including chair) 


Toni Jennings 
9 members 


9 members 


House Speaker 
Daniel Webster 


Chief Justice Attorney General 
Robert Butterworth 


himself 


Gerald Kogan 
3 members 


Organizational Meeting 
(June 1997) 


v 


37-member 

Constitution 
Revision 

Commission 


November Ballot 
Vote on Proposals 


Transmit to 
Secretary of State 


Concerned citizens 
and groups suggest 
proposals 


Public Hearings 
Scheduled throughout Florida 
(July-August 1997) 


Revision Commission 
Conducts Committee 
Hearings 


Concerned Citizens 
review proposals 
offer comments 


Considers Proposals 
(August-December 1997) 


Vv 


Sandra Mortham 
(May 1998) 


Full Commission 
Final Vote on Proposals 
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Public Hearings 
Disseminate Proposals 
(February-March 1998) 


Full Commission 
considers, debates, and votes 
on proposals 


December 1997-January 1998) 


series of constitutions. The first constitu- 
tion was adopted in 1838 and ratified at a 
constitution convention convened in St. Jo- 
seph (now known as Port St. Joe, located in 
Gulf County). The second constitution was 
adopted pursuant to a constitution conven- 
tion on Jan. 3, 1861. This convention pro- 
duced for adoption an Ordinance of Seces- 
sion declaring Florida to be a “sovereign and 
independent nation.” The third constitution 
was adopted in 1865 in the aftermath of the 
war between the states. The constitution 
included, for the first time, a separately 
elected lieutenant governor, and it also pro- 
vided for the election of a secretary of state, 
an attorney general, a comptroller, and a 
treasurer. The fourth constitution is refer- 
enced as the “reconstruction or carpetbag 
constitution” and was the result of a con- 
vention beginning on Nov. 14, 1867. The 
constitution allowed for all political power 
to reside in the governor because all county 
officers became appointed rather than 
elected. The constitution also established a 
system of public schools, and the legislative 
article was amended to provide for a seat 
for a Seminole Indian. Florida’s fifth and 
longest lasting constitution was adopted in 
1885, and it reversed many of the provisions 
found in the fourth constitution. The con- 
stitution restored the election of public of- 
fices, reduced the salaries of the governor 
and other state officers, made the governor 
ineligible for reelection, abolished the office 
of lieutenant governor, and provided a leg- 
islature of fixed numbers. ALAN Morris, THE 
FLoripaA (1995). 

7 Ten public hearings were conducted from 
August 18, 1978, through September 26, 
1978. The hearings were divided into two 
sessions. The first session was devoted to a 
particular subject with invited speakers. 
The second session was open to the public 
for discussion of either the designated sub- 
ject or any other topic. The locations and 

‘subjects of the public hearings were as fol- 
lows: Pensacola, Ethics and Elections; Jack- 
sonville, Executive Branch; Gainesville, Fi- 
nance and Tax and Declaration of Rights; 
Ft. Myers, General; Tampa, Health, Wel- 
fare, and Environment; Orlando, Legislative 
Branch; Ft. Pierce, Education and Educa- 
tion Funding; Ft. Lauderdale, Local Govern- 
ments; Miami, Judiciary; and Tallahassee, 
Ethics and Elections. 

8 Amendment 1 included 57 changes to the 
Constitution. Amendment 2 amended art. 1 
to add the term “sex” to the list of charac- 
teristics that may not be used as basis for 
depriving person of any right. Amendment 
3 proposed requiring single-member legis- 
lative districts, establishing reapportion- 
ment standards, and creating a commission 
to prepare a reapportionment plan for leg- 
islative and congressional districts. Amend- 
ment 4 proposed the elimination of the 
elected cabinet (composed of the Secretary 
of State, the Attorney General, the Comp- 
troller, the Treasurer, the Commissioner of 
Agriculture, and the Commissioner of Edu- 
cation). Amendment 5 provided for a five- 
member Public Service Commission, each 
member to be appointed by the Governor 
from a list of not fewer than three persons 
submitted by a nominating commission. 
Amendment 6 provided for the extension of 


merit selection and retention from the jus- 
tices of the Supreme Court and judges of 
the district court of appeal to county and 
circuit court judges. Amendment 7 was a 
series of amendments relating to the finan- 
cial article, and Amendment 8 proposed, 
among other things, the elimination of the 
cabinet as the ex officio State Board of Edu- 
cation and in its place created a state board 
of education appointed by the Governor and 
confirmed by the Senate. 

® Revision CommissionAmendment 1 was 
rejected 623,703 to 1,512,106; Revision 
Commission Amendment 2 was rejected 
1,002,479 to 1,326,497; Revision Commis- 
sion Amendment 3 was rejected 982,847 to 
1,113,394; Revision Commission Amend- 
ment 4 was rejected 540,979 to 2,155,609; 
Revision Commission Amendment 5 was 
rejected 772,066 to 2,147,614; Revision 
Commission Amendment 6 was rejected 
1,058,574 to 1,095,736; Revision Commis- 
sion Amendment 7 was rejected 779,389 to 
1,368,346; Revision Commission Amend- 
ment 8 was rejected 771,282 to 1,353,626. 

10 The casino gambling initiative autho- 
rized casino gambling in Miami Beach and 
East Broward County. The measure was 
overwhelmingly rejected by a margin of 
687,460 to 1,720,275. 

1 The right to privacy proposal was placed 
on the ballot by the legislature (Committee 
Substitute for House Joint Resolution 387). 
The proposal was adopted by a margin of 
1,722,987 to 1,120,302. 

12 Fra. Stat. §905.17(2) provides that a wit- 
ness before the grand jury may be repre- 
sented by an attorney. 

13 Prior to 1978, members of the Public 
Service Commission (PSC) were elected. At 
the time the revision commission proposed 
amending the constitution to provide for an 
appointed PSC, the legislature made the 
change by general law. Today, members of 
the PSC are appointed by the Governor from 
a list provided by the PSC nominating coun- 
cil as provided by Fa. Star. ch. 350. 

14 In 1992, the legislature placed on the 
ballot an amendment that granted public 
access to records and meetings of the ex- 
ecutive, judicial, and legislative branches of 
state government and other governmental 
entities. (CS/CS/HJR 1727). The amend- 
ment was overwhelmingly adopted by a 
margin of 3,883,617 to 793,229. 

15 Fa. Const. art. I, §24 was approved by 
the voters in the November 1992 general 
election and provides a right of access to 
meetings of collegial public bodies. As a re- 
sult of the amendment, virtually all colle- 
gial public bodies are covered by the open 
meetings mandate of the open government 
constitutional amendment (with the excep- 
tion of the state legislature, which has its 
own constitutional provision requiring ac- 
cess, and the judiciary). 

16 In 1992, the electorate adopted a term- 
limit initiative. The initiative limited terms 
of public office by prohibiting incumbents 
(Florida representatives, Florida senators, 
Florida Lieutenant Governors, any office of 
the Cabinet, U.S. Representatives or U.S. 
Senators from Florida) who have held the 
same elective office for the preceding eight 
years from appearing on the ballot for re- 
election to that office. The initiative was 


adopted by a margin of 3,625,500 to 
1,097,127. 

17 In November 1996, Daniel Webster, Re- 
publican, was elected speaker of the Florida 
House of Representatives. 

18 In November 1996, Toni Jennings, Re- 
publican, was elected president of the 
Florida Senate. 

In November 1994, Lawton Chiles, 
Democrat, was reelected Governor of the 
State of Florida. 

20 The commission met in late-September 
1977 to adopt its permanent rules and to 
examine many issues presented by the pub- 
lic. The rules were patterned after the 1968 
revision commission’s rules and the rules 
of the Florida Senate and Florida House of 
Representatives. The rules, however, con- 
tained a controversial proposal that re- 
quired a two-thirds vote for a proposal to be 
placed on the ballot. Proponents of the two- 
thirds measure reasoned that because leg- 
islatively created constitutional proposals 
required a super-majority vote, proposals 
coming from the revision commission should 
also require a super-majority vote. Oppo- 
nents countered that the super-majority 
rule would frustrate the will of the people 
and would remove control from the major- 
ity and give it to the minority. The super- 
majority rule was defeated and therefore 
proposals required a simple majority for 
passage. 
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OR NEARLY 50 YEARS, THE FUND HAS BEEN BUILDING ITS REPUTATION ON MORE THAN JUST TITLE 
PNSURANCE. WE’VE ALSO BEEN SOLIDLY BEHIND REAL ESTATE ATTORNEYS IN PROVIDING EVERYTHING 


a Paom INFORMATION TO CONTINUING EDUCATION AND MORE. BUT AS WE APPROACH A NEW MILLENNIUM, 


eRtORMANCE 1S NOT ENOUGH FOR ANYONE IN THE LEGAL PROFESSION. THAT’S WHY THE FUND IS 
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ANG WHERE WERE STANDING, THE FUTURE LOOKS VERY BRIGHT. 


i 
4 
4 
4 
4 
1 
q wit 
4 
4 
ad 


vom 

“i 


ne of the most critical issues 

facing the 1997-98 Consti- 

tution Revision Commis- 

sion is the adequate fund- 
ing of the state’s uniform court system 
under Art. V of the Florida Constitu- 
tion. The failure of the state to ad- 
equately fund the court system has led 
to a financial crisis of a statewide pro- 
portion, with $561,479,607 being ab- 
sorbed by counties.' County ad valorem 
taxpayers have had to underwrite these 
Art. V costs to keep the court system 
afloat, and now county contributions 
constitute more than half of the funds 
which keep the courts operational. 
Fourteen counties out of 66 have al- 
ready reached the maximum millage 10 
mill cap,? and a further increase in Art. 
V costs will cause further reduction of 
other programs that must be funded by 
ad valorem tax dollars. As a result, so- 
cial service programs and other benefits 
to citizens will suffer asArt. V costs rise. 
This county bail-out of the courts is cer- 
tainly not the uniform state court sys- 
tem envisioned by the Art. V revision 
approved at the ballot box in 1972. 
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The subject of adequate funding for 
Art. V costs has been studied in sev- 
eral forums, including the Art. V sub- 
committee of the Florida Judicial Coun- 
cil in 1991,° the Article V Task Force 
created by the Florida Legislature in 
1994, and the Article V Roundtable 
cosponsored in 1996 by The Florida Bar 
Government Lawyer Section and the 
Florida Association of Counties.* 

This article will address those issues 
related to theArt. V funding crisis, trac- 
ing the legislative history of Art. V, set- 
ting forth legal arguments for state 
funding, and calling for the revision 
commission to solve the judiciary fund- 
ing crisis with a plan shifting the bur- 
den from local ad valorem taxpayers to 
the state. 


Funding Crisis 

As the comparison of Art. V state ver- 
sus county expenses shows in Chart I, 
the magnitude and level of the funding 
crisis continues to escalate each year. 
Interestingly, this chart shows that the 
burden for running the uniform state 
court system is being borne by local ad 


valorem taxpayers and not the state. 
When examining county judicial ex- 
penses for 1994-95, we see that the to- 
tal expenses for the county were 
$561,479,607, and state appropriations 
were $473,074,645, for a total cost of 
$1,034,554,252. A breakdown reflecting 
the state and counties’ spending catego- 
ries for these amounts is shown in Fig- 
ure 1. Of the statistics reported since 
1988-89, the state-funded portion has 
never exceeded the county expendi- 
tures. The fiscal impact on county bud- 
gets can be seen in the next chart, 
which shows a list of the top seven coun- 
ties by judicial expense for county year 
1994-95. 

The statistics of county involvement 
show that since the 1972 revision of Art. 
V, the state has abdicated its constitu- 
tional duties to the county ad valorem 
taxpayer. In Dade County, for example, 
net Art. V-related costs incurred by the 
county have increased by 208 percent 
over the last 10 years ($37 million in 
1983-84 to $114 million in 1994-95). 
During the same period of time, the 
Dade County general fund from which 


‘ 
Bey 


(27.8%) Personal Services $287,692,996 


(2.6%) District Courts $26,455,595 


(8.8%) Circuit Courts $91,137,863 


(3.6%)County Courts $37,283,321 


1994-5 State and County Judicial Expenditure by Category 


(1.1%) Supreme Court $11,025,627 
(15.8%) Operations Exp. $163,562,897 


E 


(9.2%) Public Defenders $95,649,473 


Information compiled by LCIR staff, John Dew, from county annual financial reports and 1994/95 state appropriations act. 


(0.2%) County Other $2,146,661 


(10.4%) Capital Outlay $108,077,053 


(18.5%) State Attorneys $191,115,690 


(1.3%) State Other $13,137,724 


(0.7%) Jud. Adm. Funds $7,269,352 


the costs are paid has increased by only 
6.5 percent annually.’ 

The tax and revenue structure for 
counties under our current constitution 
is not designed to have county budgets 
underwrite the foundation of our court 
system and access to our court services. 
Art. V costs are absorbing larger 
amounts of county budgets at the ex- 
pense of other local needs. In the larger 
counties, the numbers are staggering, 
while many of the smaller counties are 
already at the 10 mill cap. Simply put, 
we are in a financial crisis, and the 
Constitution Revision Commission 
needs to develop and mandate a plan 
for the state to directly fund and merge 
the state court system in a uniform 
manner as envisioned by the electors 
in 1972. 

When we look at these areas of fund- 
ing, one item that leaps forward as a 
staggering example of the state shift- 
ing its burden is that of special court- 
appointed private counsel when public 
defenders have a conflict or overload. 
According to a study compiled by the 
Advisory Council on Intergovernmen- 
tal Relations in 1994,* state appropria- 
tions for conflict and overload cases 
have completely shifted to the counties; 


from an annual appropriation in fiscal 
year 1982-83 of over $3 million to $2 
million for years 1983 through 1989, 
$189,000 in 1990, and $0 since 1991.9 
These special assistant public defender 
costs and fees are funded by each 
county depending upon the financing 
ability of a particular county and coun- 
sel are compensated in various ways 
depending upon the county. For ex- 
ample, in 1994-95, Dade County in- 
curred expenses of roughly $3 million 
for 70 county-funded contracted special 
assistant public defenders (SAPDs), $8 
million for private court-appointed 
counsel for conflict cases, and $2.9 mil- 
lion for public defender-related court 
costs such as court reporters, expert 
witnesses, and investigation fees.'® In 
Broward County, it is estimated that 
special public defender costs alone for 
FY 1997 will be $4,310,620" while the 
statewide appropriation for special de- 
fender costs will be zero. 


Historical Perspective 

In 1968, the Constitution Revision 
Commission proposed important 
changes to Florida’s executive and leg- 
islative branches of government but, 
because of fear of jeopardizing the pas- 


sage of these and other constitutional 
reforms, Art. V of the state Constitu- 
tion was left untouched.'* However, 
state lawmakers, judges, lawyers, and 
Florida’s citizenry realized the need to 
modernize the near century old judicial 
system.’ In 1970, the Florida Legisla- 
ture placed before the voters a revision 
to Art. V which for some went too far 
and for others fell short of expectations. 
The proposal sought to establish a court 
system consisting of two- or three- 
tiered trial courts, depending upon a 
county’s population." But this proposal 
did nothing to prohibit inherent con- 
flicts of interests resulting from part- 
time practitioners serving as part-time 
judges, and it failed to provide a sound 
administrative framework for the 
courts.'> As stated by then-state Rep. 
Talbot “Sandy” D’Alemberte, House Ju- 
diciary Committee chair, “[iln Novem- 
ber 1970, the forces which wanted to 
see no change joined those which felt 
the proposal did not go far enough, and 
the people of Florida rejected the judi- 
cial amendment.”'® 

Judicial reform finally succeeded 
with the voter approval of Amendment 
1, a complete revision of Art. V, on 
March 14, 1972.’ The 1972 revision to 
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Art. V reestablished the judiciary as a 
co-equal branch of Florida’s govern- 
ment by abolishing the municipal court 
system.'* In addition, the revision also 
established a more effective means of 
judicial administration, consolidated a 
“hodge-podge” of 14 different trial 
courts into a two-tiered uniform trial 
court system consisting of circuit courts 
and county courts, subjected all judges 
to the procedures of the Judicial Quali- 
fications Commission and required 
judges to devote full time to their judi- 
cial responsibilities, and required the 
Governor to make judicial appoint- 
ments from nominations made by judi- 
cial nominating commissions."® 

In an effort to avoid another rejec- 
tion by voters, the 1972 revision was 
presented as a measure that would pro- 
vide tax relief to property taxpayers. 
Florida voters were told in newspaper 
articles and political leaflets support- 
ing the proposed Art. V revisions that 
the state would assume the responsi- 


bility of funding the court system and, 
thus, they would be relieved of the bur- 
den of funding the courts.”° Rep. 
D’Alemberte made similar statements 
in his many letters to local government 
leaders, judges, lawyers, and interested 
citizens.”! 

The promise of complete state fund- 
ing for the new state court system was 
the cornerstone to obtaining voter ap- 
proval, despite the absence of any pro- 
vision within the 1972 revision ex- 
pressly stating the state would be 
responsible for funding the entire judi- 
cial system.” This promise of full state 
funding has also been a source of con- 
troversy and debate among state and 
county leaders for over a quarter-cen- 
tury, as counties have tried unsuccess- 
fully to persuade state lawmakers to 
assume all judiciary expenditures 
borne by counties.”* 

During the past 25 years, Florida’s 
counties have sought to persuade the 
state to assume the funding responsi- 


bility for the state court system. How- 
ever, this effort has met with little suc- 
cess. In fact, except for a handful of 
times where the legislature has ap- 
proved state funds to reimburse coun- 
ties for certain Art. V expenditures,”* 
the legislature has completely ignored 
the plea of Florida’s counties. 


Legal Arguments 

Some of the more salient legal argu- 
ments for the state’s funding of Art. V 
costs go to the heart of the definition of 
our uniform court system in Florida and 
to the guarantee of fundamental rights 
such as the Sixth Amendment right to 
counsel. 

A similar issue of uniform funding of 
a state court system has been the sub- 
ject of litigation in the courts of the 
Commonwealth of Pennsylvania. In 
1987, in County of Allegheny v. Com- 
monwealth of Pennsylvania, 517 Pa. 65, 
534 A.2d 760 (Pa. 1987), the Supreme 
Court of Pennsylvania ruled that Art. 


List of Top Seven Counties By Judicial Expense for County Year 1994/95' 


County 


Personal 
Services 


Operating 
Expenses 


Capital 
Outlay 


Other 


Total 


Dade 


$71,798,263 


$46,202,076 


$10,734,839 


$128,735,178 


Orange 


$19,219,733 


$6,406,357 


$46,672,429 


$72,398,519 


Palm Beach 


$21,970,977 


$11,583,343 


$12,179,682 


$45,734,002 


Pinellas 


$16,648,357 


$9,271,635 


$15,605,671 


$41,525,663 


Broward 


$27,354,000 


$4,958,000 


$3,551,000 


$156,000 


$36,019,000 


Hillsborough 


$24,888,037 


$8,992,713 


$1,887,682 


0 


$35,768,432 


Duval 


$10,041,427 


$8,298,755 


$921,625 


0 


$19,261,807 


Total of Top 
7 Counties 


$191,920,794 


$95,812,879 


$91,552,928 


$156,000 


$379,442,601 


Total of 60 
Remaining 
Counties 


$ 95,772,202 


$67,750,018 


$16,524,125 


$1,999,651 


$182,037,006 


‘County Year 1994/95 (October 1, 1994, through September 30, 1995) represents the most recent information available. 


information compiled by LCIR staff, John Dew, December 6, 1996, from county annual financial reports. 
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V of the Pennsylvania State Constitu- 
tion required a “unified judicial system” 
and that county funding of court costs 
and functions rendered the unity of the 
judiciary one of form as opposed to sub- 
stance. The court in that case ordered 
the adoption of a statewide method of 
funding all of the courts and gave the 
legislature the opportunity to enact 
appropriate legislation. After 10 years 
of inaction by the Pennsylvania Gen- 
eral Assembly, in 1996, in Pennsylva- 
nia State Association of County Com- 
missioners v. Commonwealth of 
Pennsylvania, 681 A.2d 699 (Pa. 1996), 
the Supreme Court entered an order 
appointing a master to recommend for 
Supreme Court consideration a state 
funding plan which, when imple- 
mented, will provide a measure of fis- 
cal relief to the county governments. 
Just as in the Pennsylvania case, 
which addressed a unified court system, 
Florida voters approved a uniform court 
system in 1972. When the ballot ques- 
tion was framed for the voters in 1972, 
the revision of Art. V was presented as 
a constitutional revision to establish a 
statewide uniform trial court system:” 


Revision of Article V 


Judiciary. Proposing a revision of the 
Judicial Article of the Florida Constitu- 
tion; reorganizing the trial courts into a 
uniform court system; providing stan- 


A court system which 
is dependent on the 
tax base in a 
geographic location 
cannot provide for 
uniformity but, in 
essence, becomes a 
return to “cash 
register” justice 


dards and procedures for the selection and 
discipline of all judges; and establishing a 
system of court administration. 


State funding is necessary to ensure 
uniformity in the court system, as our 
courts in Florida should not depend on 
the location of the court and the rev- 
enue of the local ad valorem taxpayers. 
Due to the constitutional limitations 
placed on local governments, the state 
is in a better position to use its tax base 
to fund the statewide court system on 
an equitable basis. A court system 
which is dependent on the tax base in 


a geographic location cannot provide for 
uniformity but, in essence, becomes a 
return to “cash register” justice. 

Florida courts should use their inher- 
ent power to compel state funding of the 
court system. The lack of state funding 
of the court system threatens many of 
the rights guaranteed by the U.S. and 
Florida Constitutions. With over 20 
counties currently at or near the 10 mill 
cap on taxes, it is doubtful that some 
counties will be able to continue to pro- 
vide the funds necessary to adequately 
run the court system. Inadequate fund- 
ing will then jeopardize defendants’ 
right to counsel guaranteed by the 
Sixth Amendment, access to courts pro- 
vided for in Art. I, and the due process 
rights of the Fifth and Fourteenth 
Amendments. It is necessary for the 
courts to use their inherent power to 
compel state funding of the court sys- 
tem. The courts’ power to compel fund- 
ing has been found in cases where con- 
stitutional rights have been jeopardized 
due to inadequate funding. 

In exercising their inherent power to 
protect constitutional rights, however, 
Florida courts to date have not followed 
the lead of the Supreme Court of Penn- 
sylvania in mandating the state ad- 
dress the funding of the courts, but have 
only compelled additional funding from 
counties. Thus, the issue in the present 


Article V - State Appropriations/County Expenses’ 


Fiscal Year? 


State Appropriations 


County Expenditures 


Total 


88/89 


$342,743,411 


$395,112,074 


$737,855,485 


89/90 


$374,984,344 


$442,502,364 


$816,586, 708 


90/91 


$407,027,831 


$499,467,854 


$906,495,685 


91/92 


$410,577,109 


$527,272,715 


$937,849,824 


92/93 


$417,136,562 


$508, 169,412 


$925,305,974 


93/94 


$442,675,759 


$524,209,901 


$966,885,660 


94/95 


$473,074,645 


$561 ,479,607 


$1,034,554,252 


95/96 


$512,939,129 


Not Available 


N/A 


96/97 


$544 ,887,729 


Not Available 


N/A 


'The chart contains appropriations information for the state and expenditure information for the counties 
?The State Fiscal Year refers to the state fiscal year of July 1 through June 30 while the County Fiscal Year refers to October 1 through September 30. 
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case would become whether the Su- 
preme Court would construe the inher- 
ent power addressed in Jn Re Order on 
Prosecution of Criminal Appeals by the 
Tenth Judicial Circuit Public Defender, 
561 So. 2d 1130 (Fla. 1990), to the ex- 
tent expressed in Allegheny. Relying on 
Dade County Classroom Teacher’s As- 
sociation v. Legislature, 269 So. 2d 684 
(Fla. 1972), the court in In Re Order 
held that the judiciary cannot compel 
the legislature to exercise a purely leg- 
islative prerogative. However, the 
court’s reliance on Dade County may be 
misplaced for two very important rea- 
sons. First, Dade County did not involve 
constitutional rights. As previously 
mentioned, courts may only use their 
inherent power where constitutional 
rights are involved. Additionally, the 
court in Dade County did not compel the 
legislature to act because it presumed 
that the legislature would correct the 
problem. However, in the absence of 
legislative action, the court held that 
it is the responsibility of the courts to 
correct the problem. 

The Florida Supreme Court was re- 


cently faced with a similar issue where 
a group of foster children alleged that 
budgetary reductions threatened their 
constitutional right of access to courts. 
In Chiles v. Children A, B, C, D, E, and 
F, 589 So. 2d 260 (Fla. 1991), the Su- 
preme Court held that it was mindful 
of the difficult conditions which precipi- 
tated the budgetary reductions and rec- 
ognized that such reductions were a 
good faith attempt to address the fis- 
cal crisis which beset the state. How- 
ever: 

[A]ny substantial reductions of the judicial 
budget can raise constitutional concerns of 
the highest order. The court has an inde- 
pendent duty and authority as a constitu- 
tional co-equal and coordinate branch of 
government of the State of Florida to guar- 
antee the rights of the people to have ac- 
cess to a functioning and efficient judicial 
system. Art. I, section 21 of the Florida Dec- 
laration of Rights provides that “[t]he courts 
shall be open to every person for redress of 
injury, and justice shall be administered 
without sale, denial or delay.” [emphasis in 
original]. 


The court in Chiles recognized the dif- 
ficult budgetary problems facing the 


state but was unwilling to wait until 
the budget difficulties subsided. By 
linking lack of state funding to consti- 
tutional rights, such as the right to 
counsel, access to courts, and due pro- 
cess, Chiles demonstrates that the 
Florida Supreme Court may not be will- 
ing to jeopardize constitutional rights 
and is likely to intercede similarly to 
the action of the Pennsylvania Supreme 
Court in Allegheny. 


Article V Assumption Plan 

The legislature’s reluctance to relieve 
counties of their Art. V cost burden, 
while unacceptable, is understandable 
when one considers competing budget 
priorities and Florida citizens’ revolt 
against any new taxes while expecting 
increasing levels of government ser- 
vices. One essential element in devel- 
oping a successful assumption plan in- 
volves identifying those costs to be 
assumed by the state. In a review of 
Florida’s Art. V costs and revenues, the 
Art. V subcommittee of the Florida Ju- 
dicial Council placed Art. V costs into 
one of the following three categories: 1) 


County —at 10 mill cap for County Year 1995 


Counties at 10 Mill Cap 


County Judicial Expense—CY 94/95' 


Calhoun 


$3,718 


Dixie 


$ 258,413 


Gadsden 


$1,518,267 


Gilchrist 


$484,858 


Glades 


$420,276 


Hamilton 


$368,834 


Hardee 


$1,141,656 


Jefferson 


$329,649 


Lafayette 


$43,018 


Liberty 


$329,538 


Madison 


$294 260 


Sumter 


$641,126 


Union 


$434,278 


Washington 


$378,244 


‘Information extracted by LCIR staff from County Annual Expenditure reports as submitted to the State Comptroller's Office for County Year 1994/95. 
Compiled by LCIR staff, December 6, 1996. John Dew (904)488-9627. 
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costs associated with the organizational 
entities of the state court system, i.e., 
the Supreme Court, district courts of 
appeal, circuit and county courts; 2) 
costs associated with executive branch 
offices created underArt. V, such as the 
state attorney and public defender of- 
fices; and 3) costs associated with court- 
related agencies created by Art. V, 
which are the judicial nominating com- 
missions and the Judicial Qualifica- 
tions Commission.” All costs associated 
with this last category are borne by the 
state.?” While the state pays all costs 
relating to the Florida Supreme Court 
and the district courts of appeal, it only 
pays for a limited number of circuit and 
county court expenditures.** The re- 
maining expenditures are paid by coun- 
ties as mandated by current law, includ- 
ing circuit and county expenditures not 
paid by the state, many operational 
costs associated with the offices of state 
attorneys and public defenders, court 
facilities, and court personnel.” 

Additionally, any plan calling for the 
state to assume over $561 million in 
county-related Art. V costs must be 
based on accurately reported cost infor- 
mation. Likewise, there must be con- 
sideration of whether the assumption 
should be a one-time or phase-in as- 
sumption. Lastly, a plan must identify 
potential revenue sources to accomplish 
such a plan of assumption. 


Accurate Data Reporting 

Over the years, one reason given for 
the legislature’s reluctance to assume 
funding for the courts or reimburse 
counties for Art. V costs has been the 
lack of uniform comprehensive account- 
ing data on such expenditures.” In its 
July 1991 report, the Art. V subcommit- 
tee of the Florida Judicial Council rec- 
ommended the establishment of a uni- 
form chart of accounts that would allow 
detailed court-related expenses to be 
reported and compared among Florida’s 
counties.*! In response, the legislature 
passed Senate Bill 1372 which created 
a 10-member Uniform Chart of Ac- 
counts Development Committee to ana- 
lyze the requirements for implement- 
ing a uniform chart of accounts.* 
Working with an end-user group autho- 
rized by the same bill,** the committee 
developed a detailed chart of accounts 
for reporting court-related expenses. 
This new chart of accounts was imple- 
mented by the Comptroller’s office ef- 
fective July 1, 1996, and should now be 


used by counties in reporting all county 
expenditures for Art. V costs.** There- 
fore, this important element for a suc- 
cessful plan has been accomplished and 
should begin yielding results in the 
near future. 


One-time or Phase-in 
Assumption 

An important consideration in secur- 
ing an approvable assumption plan in- 
volves the method by which the as- 
sumption of costs is to be accomplished. 
While counties have sought for the 
state to fully fund all costs related to 
the judicial system, how and when to 
achieve full funding has been less than 
clear. One method of assuming all costs 
is on a one-time basis. Under this sce- 
nario, the legislature would appropri- 
ate sufficient monies to pay for all the 
Art. V costs now incurred by Florida’s 
counties. This method allows the par- 
ties to reduce the period of pain in- 
volved with a phase-in approach and 
avoid political backtracking in future 
periods.* Furthermore, the one-time 
assumption method forces the inter- 
ested parties to confront the realities 
of the problem while making “it impos- 
sible to defer definitive decisions on the 
financial and personnel administration 
of the court system.”** 

A more palatable method for the 
state’s assumption of countyArt. V costs 
is the phase-in approach. A “phase-in” 
involves setting a timetable for achiev- 
ing full assumption by the state. In its 
July 1991 report, which considered sev- 
eral proposals for financing the state 
court system, the Art. V subcommittee 
recommended a phase-in approach over 
a three- to five-year period.*®’ A phase- 
in approach is preferable because it 
reduces the immediate budgetary im- 
pact to the state while providing some 
relief to the counties.** In addition, a 
phase-in approach will provide the flex- 
ibility to achieve needed legislative 
changes to current statutes, prioritize 
the phase-in relief, if appropriate, and 
implement any changes as to how the 
courts will be managed in light of the 
cost assumption.” 


Funding Revenue 

Any plan developed for the state’s 
assumption of county Art. V costs must 
identify one or more potential sources 
of revenue. Currently, counties fund 
theirArt. V costs in part through statu- 
torily authorized and collected filing 


fees, surcharges, and fines. However, 
the primary source of revenue for 
county funding of the courts is local 
property taxes. If the state were to as- 
sume the costs now incurred by coun- 
ties, local property taxes would be 
eliminated as a source of funding those 
costs. Therefore, the legislature must 
identify and implement revenue 
sources to substitute for local property 
taxes. One such source is the sales tax. 
A half-penny sales tax is estimated to 
raise approximately $1 billion.*® The 
state would need about one-third of the 
half-cent to pay for net costs currently 
covered by local property taxes.*! The 
state’s assumption of all revenues from 
fines, fees, and surcharges would com- 
plete the difference to fund the current 
court operations. However, increasing 
the sales tax is not the only means of 
raising the revenue needed for the state 
to assume all costs related to our court 
system. The legislature must be will- 
ing to consider all nonlocal sources of 
revenue if any assumption plan is to 
succeed. 


Conclusion 

The funding of Florida’s judicial sys- 
tem is at a crisis level and counties can- 
not afford to continue to absorb the 
costs. The intent of the voters in 1972 
was to establish a uniform court sys- 
tem, and the current lack of funding by 
the state violates the Constitution’s 
requirement that the judicial system be 
unified. Fully funding the state court 
system must be a state responsibility, 
and state leaders should work with 
county officials to develop and imple- 
ment a phased assumption plan. How- 
ever, we are at a crossroad, and if the 
state fails to take action, then either 
the Supreme Court must exercise its 
inherent power to preserve the neces- 
sary funding of the judicial system, or 
the Constitution must be revised again 
to implement the state’s fiscal respon- 
sibility for adequately funding Art. V 
costs. For instance, the Constitution 
Revision Commission could recommend 
revision language reflecting, “The Ju- 
dicial system of this state shall be fi- 
nanced fully by the legislature in a 
single budget” be added to §1 of Art. V 
of the state Constitution.** The adop- 
tion of this or similar language is con- 
sistent with the intent that the state 
fund all the costs of our state court 
system.Q) 
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1 This figure is for FY94/95; the current 
data for 95/96 has not been assembled. John 
Dew Chart titled “Article V-State Appropria- 
tions/County Expenses.” 

2 Calhoun, Dixie, Gadsden, Gilchrist, 
Glades, Hamilton, Hardee, Jefferson, 
Lafayette, Liberty, Madison, Sumter, Union, 
Washington. 

3 ARTICLE V SUBCOMMITTEE OF THE FLORIDA 
JupiciaAL CounciL, A REPORT OF THE JUDICIAL 
CounciL oF Fioripa, A OF ARTICLE V 
Costs AND REVENUES (July 1991) (hereafter 
ARTICLE V SUBCOMMITTEE OF THE FLORIDA JU- 
DICIAL COUNCIL). 

* Billy Buzzett, The Article V Task Force: 
A Mini-Constitutional Revision Commis- 
sion, 69 Fia. B.J. 46 (July/Aug. 1995). 

5 Article V Roundtable Program, co-spon- 
sored by the Government Lawyer Section 
of The Florida Bar and the Florida Associa- 
tion of Counties. 

6 Testimony Before the Senate Judicial 
Committee, George M. Burgess, assistant 
director, Office of Management and Budget, 
Metropolitan Dade County, Feb. 7, 1996 
(Updated). 

7 Apvisory COUNCIL ON INTERGOVERNMENTAL 
RELATIONS, CouRT APPOINTMENT OF OUTSIDE OR 
PrivaATE COUNSEL: IMPLEMENTATION OF REL- 
EVANT STATUTORY AUTHORITY, PROCEDURE, AND 
ReELaTeD County Costs 94-3, Feb. 1994. 

5 The initial budget considered by the 
House Appropriations Committee during 
the 1996 legislative session contained a $10 
million appropriation for county Art. V costs, 
but such funds were wiped away during the 
subcommittee process in light of budget cuts 
in other critical areas. 

* Testimony Before the Senate Judicial 
Committee, George M. Burgess, assistant 
director, Office of Management and Budget, 
Metropolitan Dade County, Feb. 7, 1996 
(Updated). 

© Broward County Office of Budget and 
Management Policy. 

1 Apvisory COUNCIL ON INTERGOVERNMENTAL 
RELaTIONsS, ArT. V Funpinc: Historicat Per- 
SPECTIVE, LEGAL QUESTIONS, AND Loca. RE- 
PORTING SysTEMS, Report No. 95-2, March 
1995 (hereinafter ACIR 95-2). 

2 See generally Florida Department of 
State, Division of Archives, Tallahassee, 
series 18, box 302 and series 19, boxes 191- 
194 (containing correspondence, memo- 
randa, and other written documents of the 
House of Representatives’ Judiciary Com- 
mittee) (hereinafter State Archives). 

18 State Archives series 19, box 191; ACIR 
95-2, supra note 11, at 2. 

14 Id. 


15 ACIR 95-2, supra note 11, at 2-3. 

16 Fla. Laws, Senate Joint Resolution No. 
52-D (Dec. 11, 1971). 

17 Td. State Archives, Series 19, box 191. 
Municipal court judges, many of whom were 
not lawyers, were subjected to intense pres- 
sure by the appointing city councils or may- 
ors to raise revenues through the imposi- 
tion of fines and forfeitures. State 
lawmakers felt this type of “cash register 
justice” could not be condoned and had to 
be eliminated. Id. See also Talbot 
D’Alemberte, Judicial Reform—Now or 
Never, 46 Fia. B.J. 68 (March 1972). 

19 State Archives, Series 19, box 191. In 


describing to voters how the proposed 1972 
revision to Art. V would provide more local 
revenue, a League of Women Voters of 
Florida leaflet stated: “[t]he new article pro- 
vides for total state funding of the courts, 
thus relieving local property taxpayers from 
this burden and releasing more money for 
local services.” 

20 State Archives, Series 19, box 191. Ina 
letter to Tampa Mayor Dick Greco, Jr., dated 
August 27, 1971, concerning the proposed 
revision, Rep. D’Alemberte wrote “[u]nder 
this proposal, cities would continue to re- 
ceive the proceeds from fines and forfeitures. 
However, the state would assume the cost 
of the court system.” 

21 Nonetheless, this promise of full state 
funding for Florida’s courts is part of the 
spirit of Art. V. Aspirit that is as “obligatory 
as the written word.” See Plante uv. 
Smathers, 372 So. 2d 933, 936 (Fla. 1979). 
The Florida Judicial Council’s Art. V sub- 
committee appears to also agree the state 
was to assume responsibility for fully fund- 
ing the new state court system. See ARTICLE 
V SUBCOMMITTEE OF THE FLORIDA JUDICIAL 
CouNncCIL, supra note 3, at 3. 

22 ACIR 95-2, supra note 11, at 4. 

23 Td. at 18. 

25 ARTICLE V SUBCOMMITTEE OF THE FLORIDA 
JUDICIAL COUNCIL, supra note 3, at 6-7. 

27 Id. at 7-8. These costs include judicial 
salaries for judges, judicial assistants, a lim- 
ited number of court personnel positions, 
limited travel and educational expenses, 
limited computer automation system ex- 
penses, and certain program expenses. 

28 See Fia. Stat. §27.34(2), §27.54(3), 
§34.171, and §43.28 (1995). In addition, 
counties also bear the costs associated with 
the clerk of the courts, who administers the 
records of the courts. See ARTICLE V Task 
Force, Fina Report at 124-125 (Dec. 1995). 

29 ARTICLE V SUBCOMMITTEE FOR THE FLORIDA 
JUDICIAL CoUNCIL, supra note 3, at 20. 

at 21. 

31 See Fla. Laws ch. 95-400, §1. 

82 Td. The end-user group is composed of 
representatives from the legislature, 
Governor’s office, the Supreme Court, ACIR, 
and other criminal justice-related agencies. 

33 See UNIFORM ACCOUNTING SYSTEM MANUAL, 
ch. 3, at 10-14, and ch. 4, at 12-24. 

34 NATIONAL CENTER FOR STATE Courts, STa- 
TUS OF STATE FINANCING OF Courts - 1988 at 
22 (May 1988). 

36 ARTICLE V SUBCOMMITTEE OF THE FLORIDA 
JUDICIAL CoUNCIL, supra note 3, at 23-25. 

37 NaTIONAL CENTER—1988, supra note 34, 
at 22. 

38 ARTICLE V SUBCOMMITTEE OF THE FLORIDA 
JUDICIAL CoUNCIL, supra note 3, at 24-25. See 
also NATIONAL CENTER—1988, supra note 34, 
at 22-23. 

38 1995 FLoripa Tax HANDBOOK 75. This rep- 
resents the approximate amount distributed 
to local governments under Half-Cent Sales 
Tax Program. 

4° Sen. Ron Silver from Dade County stated 
at the “Article V Roundtable” sponsored by 
the Government Lawyer Section of The 
Florida Bar and the Florida Association of 
Counties held during the January 1996 mid- 
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year meeting in Orlando, that about one- 
third of a half-cent sales tax would pay for 
the Art. V costs currently paid by counties. 

41 See generally 1995 FLoripa Tax Hanp- 
BOOK at 167-176. Other revenue sources may 
also include implementing a services tax or 
a special statewide supplemental tax for the 
courts. It is important to note, however, all 
these potential revenue sources require 
statutory or constitutional changes which 
may indeed be difficult, if not impossible, to 
authorize, given the recent voter approval 
of the two-thirds vote amendment for any 
new state taxes and fees imposed on or af- 
ter Nov. 8, 1995. See Art. 11, §7 of the state 
Constitution. 

«2 The Constitutional Revision Commission 
can also schedule the financing of the courts 
to provide for a phase-in assumption of those 
costs now borne by counties. 
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County April 1,1995 County Gov't County April 1,1995 County Gov't 
Population 1995 Population 1995 
Estimates Operating Estimates Operating 
Millage Millage 

1 Calhoun 11,988 10.0000 35 Hillsborough 892,874 7.9048 
2 Dixie 12,416 10.0000 36 Hernando 117,895 7.8580 
3 Gadsden 44,734 10.0000 37 Gulf 13,271 7.8190 
4 Gilchrist 11,888 10.0000 38 St. Lucie 171,160 7.4795 
5 Glades 8,551 10.0000 39 Bradford 24,336 7.3770 
6 Hamilton 12,487 10.0000 40 Broward 1,364,168 7.3311 
7 Hardee 22,885 10.0000 41 Manatee 233,160 7.3180 
8 Jefferson 13,509 10.0000 42 Citrus 105,468 7.2390 
9 Layfayette 6,516 10.0000 43 Nassau 49,127 7.2053 
10 Liberty 6,873 10.0000 44 Santa Rosa 96,091 6.9720 
11 Madison 18,344 10.0000 45 Dade 2,013,821 6.9200 
12 Sumter 36,458 10.0000 46 Walton 33,415 6.8100 
13 Union 12,647 10.0000 47 St. Johns 98,188 6.3120 
14 Washington 19,010 10.0000 48 Volusia 402,970 6.1720 
15 Okeechobee 32,855 9.7500 49 Monroe 83,401 6.0983 
16 Baker 20,275 9.3300 50 Osceola 136,627 5.9945 
17 Alachua 198,261 9.2500 51 Bay 139,173 5.8152 
18 Wakulla 17,005 9.2500 52 Lee 376,702 5.3769 
19 Pasco 305,576 9.2340 53 Pinellas 876,200 5.3690 
20 Suwannee 30,534 9.0500 54 Orange 758,962 5.2889 
21 Levy 29,843 9.0000 55 Marion 224,612 5.2200 
22 Hendry 29,497 8.9000 56 Seminole 324,130 5.1638 
23 Franklin 10,236 8.8838 57 Martin 112,036 5.1040 
24 Escambia 282,742 8.7890 58 Lake 176,931 4.9270 
25 Columbia 50,387 8.7260 59 Flagler 36,997 4.6768 
26 Leon 217,533 8.6400 60 Okaloosa 162,707 4.5280 
27 Highlands 77,270 8.5000 61 Charlotte 127,646 4.4983 
28 Holmes 17,385 8.4900 62 Indian River 100,261 4.2999 
29 DeSoto 26,640 8.4800 63 Brevard 444,992 4.2812 
30 Clay 120,896 8.4585 64 Palm Beach 962,802 4.2177 
31 Putnam 69,516 8.4000 65 Sarasota 301,528 3.8424 
32 Jackson 46,577 8.2740 66 Collier 186,504 3.4889 
33 Taylor 18,322 8.0760 13,430,962 

34 Polk 443,153 7.9770 Note: The consolidated Duval County/Jacksonville government had an 

operating millage of 11.1120. 
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ith an ever growing 

and changing popu- 

lation comes an ever 

growing need for 

evolutionary policy 
considerations, changes, and adaptation. 
Florida’s population has more than 
doubled, from 6.7 million in 1970 to 
13.9 million in 1995, with a projected 
15.5 million in the year 2000.' Along 
with the increase in population, there 
has been a significant increase in the 
number of divorces and annulments in 
Florida. There were 52,312 marriages 
in 1966 in Florida, and 23,757 divorces 
and annulments in 1964. By 1994, 
there were 142,895 marriages in 
Florida and 81,628 divorces and annul- 
ments.” 

When actions for adoption, paternity, 
post-judgment enforcement, and modi- 
fication are added to the family law 
caseload mix, it becomes clear that fam- 
ily law matters consume and will con- 
tinue to consume, at an ever-increas- 
ing rate, a substantial amount of 
judicial time, labor, and resources at 
both the trial and appellate court lev- 


els throughout Florida. 

In addition to quantitative factors, 
qualitative factors must also be consid- 
ered. Emotions, motivations, limited 
household financial resources, rapidly 
expanding pro se participation, lan- 
guage differences, the changing nature 
of families, birth trends, a changing 
work force, an increase in the complex- 
ity of issues, and the very substantial 
and burdensome findings of fact re- 
quirements make family law litigation 
the most difficult and time-consuming 
litigation to deal with, no matter on 
what side of the bench a person may 
be. 


Insufficient Number 
of Circuit Court Judges 
Unfortunately, because of state bud- 
getary constraints and the criteria pres- 
ently considered in the judicial certifi- 
cation process, there has been and, in 
all likelihood, will continue to be an 
insufficient number of circuit court 
judges to handle the burgeoning fam- 
ily law caseloads throughout the state. 
This lack of a sufficient number of 
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circuit court judges, among other 
things, has resulted in at least 16 of the 
20 circuits, or approximately 80 percent 
of the circuits, in the state creating and 
utilizing either a general master sys- 
tem, a child support enforcement hear- 
ing officer system, or some combination 
of both systems to assist the court in 
its mission to efficiently and effectively 
administer justice to those who become 
embroiled in family law matters. Al- 
though these systems clearly contrib- 
ute to the overall effective and efficient 
administration of justice, the assistance 
provided is presently limited by certain 
factors. Jurisdictional limitations, vari- 
ous consent requirements, and the de- 
lay in the entry of orders are directly 
related to the fact that general masters 
and child support enforcement hearing 
officers are not constitutional judicial 
officers. 


§1 of Art. V of Constitution 
Art. V, §1 of the Florida Constitution 
provides that: 


The judicial power shall be vested in a su- 
preme court, district courts of appeal, cir- 
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cuit courts and county courts. No other 
courts may be established by the state, any 
political subdivision or any municipality. 
The legislature shall, by general law, divide 
the state into appellate court districts and 
judicial circuits following county lines. Com- 
missions established by law, or administra- 
tive officers or bodies may be granted quasi- 
judicial power in matters connected with the 
functions of their offices. The legislature 
may establish by general law a civil traffic 
hearing officer system for the purpose of 
hearing civil traffic infractions. 


Although each general master sys- 
tem and child support enforcement sys- 
tem in the state is part of the circuit 
court it serves, and limited judicial pow- 
ers and functions may be delegated to 
a general master or child support en- 
forcement hearing officer, a general 
master or child support enforcement 
hearing officer does not possess any 
independent, constitutionally man- 
dated judicial power or authority. 

Thus, a general master or child sup- 
port enforcement hearing officer can- 
not enter an order after he or she hears 
a matter, nor can he or she hold a per- 
son in contempt of court for misconduct 
during the proceeding that would gen- 
erally be contemptuous had the conduct 
occurred before the presiding judge. 
The general master or child support 
enforcement hearing officer completes 
his or her duties by filing and serving a 
report of general master or a recom- 
mended order of hearing officer, which 
generally contains findings of fact, con- 
clusions of law, and recommendations. 
The presiding judge has the ultimate 
authority, with certain limitations, to 
approve or disapprove the report or rec- 
ommended order. 

Although this process has clearly 
served many thousands of people, in- 
cluding thousands of minor children, in 
our state, the process could be made 
more effective, efficient, uniform, and 
accountable by consolidating the gen- 
eral master systems and child support 
enforcement hearing officer systems 
into a constitutionally mandated fam- 
ily court magistrate system. To accom- 
plish this, an amendment to or revision 
of Art. V of the Florida Constitution 
would be necessary. 

Amending or revising Art. V of the 
Florida Constitution to meet a certain 
need or challenge is not unusual. The 
civil traffic hearing officer system pro- 
vision contained in Art. V, §1 of the 
Florida Constitution is a result of an 
amendment to Art. V which was ap- 


proved by the voters of Florida in 1988. 
It was clear at that time that a civil traf- 
fic hearing officer system could provide 
relief to those county courts with ex- 
cessive caseloads and would result in a 
more efficient utilization of county 
court judges. 


U.S. Magistrate Judges 
Creating and establishing a magis- 
trate system is not a new concept. When 
the need for appropriate assistance in 
the federal judiciary became apparent, 
the U.S. magistrate system was pro- 
posed, created, and implemented. At 
this time, U.S. magistrate judges (for- 
merly known as “U.S. magistrates”) are 
serving and assisting our federal dis- 
trict courts throughout the country as 
well as in various U.S. territories. 


General Masters 

At the present time, general masters 
may hear any type of properly referred 
family law matter except a domestic 
violence or repeat violence matter. Pro- 
ceedings before general masters in fam- 
ily law matters in Florida are currently 
governed by Rule 12.490 of the Florida 


Family Law Rules of Procedure. 

Since a party has the right to appear 
before a constitutional judicial officer, 
and a general master is not an Art. V 
judicial officer, Rule 12.490 requires 
consent to any referral to a general 
master. The required consent may be 
express or implied. 

Although the current consent re- 
quirement in Rule 12.490 of the new 
Florida Family Law Rules of Procedure 
has served to reduce the amount of de- 
lay and frustration previously associ- 
ated with last-minute objections to re- 
ferrals, the consent requirement still 
results in the delay of some hearings 
(especially some emergency hearings), 
forum shopping from time to time, ad- 
ditional paperwork, and a degree of 
frustration on the part of various liti- 
gants, attorneys, and judges. 

In addition, and because a general 
master is not a constitutional judicial 
officer, under Rule 12.490 an order can- 
not be entered on a report of general 
master until 10 days (plus five addi- 
tional days when service is by mail) 
after the service of the report of gen- 
eral master. Further, if exceptions (an 
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appeal to the circuit court judge) are 
filed, no order can be entered on the 
report until a hearing is held on those 
exceptions. Thus, from time to time a 
much-needed court order awarding re- 
lief, and in some instances emergency 
relief, is not entered until many days 
or weeks after the conclusion of the 
hearing. At times, the delay in the en- 
try of the order on the report results in 
a substantial hardship for the person 
seeking the relief. 

The mentioned delays also make it 
impracticable and inappropriate for a 
general master to hear domestic or re- 
peat violence cases because of the im- 
mediate need for court-ordered relief in 
those cases. Thus, pursuant to Rule 
12.490, general masters may not per- 
form duties related to domestic and re- 
peat violence. 

If a general master was an Art. V ju- 
dicial officer, the existing consent re- 
quirement would be unnecessary and 
there would be no constitutional prohi- 
bition against a general master enter- 
ing an order immediately after his or 
her hearing on the requested relief. 
Elimination of the consent requirement 
would eliminate various delays, reduce 
paperwork, and avoid some current fo- 
rum shopping. Elimination of the report 
and then order on the report process 
would eliminate various hardships and 
the additional paperwork that is now 
necessary, and would make it practi- 
cable and possible for a general master 
to hear domestic and repeat violence 
matters. The order entered by the gen- 
eral master would, of course, be sub- 
ject to an appeal to the presiding cir- 
cuit court judge or the appropriate 
district court of appeal. 


Child Support 
Enforcement Hearing Officers 

The child support enforcement hear- 
ing officer system was established in 
response to federal requirements re- 
lated to the expediting and handling of 
support matters. State compliance or 
noncompliance with the federal re- 
quirements determines whether the 
state is entitled to certain federal fund- 
ing. 

In response to the federal require- 
ments, the Florida Supreme Court cre- 
ated and implemented Rule 1.491 of the 
Florida Rules of Civil Procedure. Un- 
der the initial rule, it appeared that, 
consistent with the federal require- 
ments, a child support enforcement 


As a constitutional 
Judicial officer, a 
family court 
magistrate could 
enter an order 
immediately, 
therefore hearing 
emergency matters 
regarding support 
and visitation or 
domestic and 
repeat violence 


hearing officer could hear child support 
cases, and alimony cases where there 
was a child support award. However, 
the rule was later amended to make it 
clear that a child support enforcement 
hearing officer may only hear child sup- 
port cases. 

Proceedings before child support en- 
forcement hearing officers are presently 
governed by the new Florida Family 
Law Rules of Procedure, specifically 
Fla. Fam. Law. R. P. 12.491. Unlike the 
general master rule, this does not con- 
tain a consent requirement, nor does it 
require any delay prior to the entry of 
the order on the child support enforce- 
ment hearing officer’s recommended 
order. 

It should be noted that Rule 12.491 
is basically the same as the former Rule 
1.491, with one very major difference: 
Rule 12.491 prohibits a child support 
enforcement hearing officer from hear- 
ing contested paternity cases. 

In light of the amendment to Rule 
1.491 limiting its application to child 
support cases and the prohibition in 
Rule 12.491 against a child support 
enforcement hearing officer hearing 
contested paternity cases, it becomes 
questionable as to whether Florida is 
in compliance with the federal require- 
ments regarding the expediting and 
handling of support matters. If Florida 
is not in compliance with the federal 
requirements, then the state may be in 
jeopardy of losing certain federal funds. 

Further, because Rule 12.491 does 
not include a consent requirement and 
does not include a delay requirement 
with respect to the entry of an order on 
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a recommended order, there are some 
troubling questions regarding the con- 
stitutionality of Rule 12.491. 

These concerns or problems would be 
overcome if a child support enforcement 
hearing officer was an Art. V judicial 
officer. There would be no real justifi- 
cation to prohibit a child support en- 
forcement hearing officer from hearing 
a contested paternity case, or for that 
matter presiding over a jury trial ina 
contested paternity case. Further, there 
would be no need for a consent require- 
ment, no need for a delay requirement 
with respect to the entry of an order on 
a recommended order, and there would 
be no issue regarding the constitution- 
ality of Rule 12.491. 


Family Court Magistrates 

What would a constitutionally man- 
dated family court magistrate system 
accomplish? 

e It would serve to better assist our 
circuit court judges and the people of 
Florida in the efficient and effective 
administration of family law cases. 

¢ Consolidation of the general mas- 
ter systems and child support enforce- 
ment hearing officer systems into a 
family court magistrate system would 
eliminate the ongoing confusion over 
jurisdictional and procedural differ- 
ences. 

¢ As a constitutional judicial officer, 
a family court magistrate would be able 
to enter an order immediately, thereby 
making it more practicable for the ju- 
dicial officer to hear emergency mat- 
ters, support and visitation enforce- 
ment matters, and domestic and repeat 
violence matters. 

¢ It would eliminate the consent re- 
quirement, thereby eliminating certain 
delays and forum shopping. 

e Paternity matters could be heard 
by the family court magistrate. 

e It would eliminate the current pub- 
lic confusion, as well as the confusion 
that some judges and lawyers have, 
over the role a general master or hear- 
ing officer has in the court system. 

¢ It would allow for the creation and 
implementation of uniform standards 
or requirements for the appointment of 
the judicial officers. 

¢ It would allow for the creation and 
implementation of uniform require- 
ments for the education and training 
of the judicial officer. 

¢ It would allow for more statewide 
uniformity in the compensation for the 
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judicial officers. 

¢ The judicial officers would be sub- 
ject to review by the Judicial Qualifi- 
cations Commission. 

¢ There would be specialized judicial 
officers who would be handling only 
family law matters and who would not 
be rotating to other circuit court divi- 
sions. 

¢ To the extent that family court mag- 
istrates could be appointed to serve in 
lieu of the certification of additional 
circuit court judges to handle family law 
matters, significant savings in state 
and/or local funds could be realized for 
years to come. 

In light of what could be accom- 
plished by the establishment of a fam- 
ily court magistrate system, the estab- 
lishment of such a system seems to be 
both logical and appropriate. It is clear, 
however, that several major issues will 
need to be addressed. 

For example, should a family court 
magistrate be appointed by the Gover- 
nor, by the chief judge of the circuit, or 
by a majority of the circuit court judges 
in the circuit? At the present time, cir- 
cuit court judges in Florida are ap- 
pointed by the Governor or are elected 
to office. General masters and child 
support enforcement hearing officers 
are generally appointed by the chief 
judge of the circuit. Civil traffic infrac- 
tion hearing officers are also appointed 
by the chief judge of the circuit. In the 
federal court system, U.S. magistrate 
judges are appointed by the concur- 
rence of a majority of all the judges of 
the district court, and when there is no 
such concurrence, then by the chief 
judge. 

Another issue is what should the 
minimum qualifications be for a fam- 
ily court magistrate? At the present 
time, to be a circuit court judge a per- 
son must be a member of The Florida 
Bar for at least five yers, be an elector 
of the state, and reside in the territo- 
rial jurisdiction of his or her court. A 
general master must be a member of 
The Florida Bar. A child support en- 
forcement hearing officer must be a 
member of The Florida Bar unless 
waived by the chief justice.A U.S. mag- 
istrate judge generally must be a mem- 
ber in good standing of the bar of the 
highest court of the state in which he 
or she serves. 

Other issues include: What criteria 
should be used to determine how many 
family court magistrates are needed for 


Creation and 
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of a family court 
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could result 
in a more efficient 
utilization 

of our circuit 

court judges 


a circuit? What should the term of of- 
fice be for a family court magistrate? 
What should the overall jurisdiction, 
powers, and limitations be for a family 
court magistrate? Will the state govern- 
ment or local governments be respon- 
sible for the funding of the family court 
magistrate system? How should fam- 
ily law matters be referred to a family 
court magistrate? Should an appeal 
from a family court magistrate’s deci- 
sion be to the presiding circuit court 
judge or to the applicable district court 
of appeal? 

Ultimately, all of these issues are re- 
solvable. So the question is, when does 
the process of inquiry and action begin? 


Conclusion 

The master system began approxi- 
mately 600 years ago in England be- 
cause there was a need for it. The mas- 
ter system eventually made its way to 
the shores of America because there 
was a need for it. The evolution of the 
master systems in Florida and else- 
where in the United States continues 
because there is a need for it. The child 
support enforcement hearing officer 
system was created because there was 
a need for it. 

In light of the establishment of the 
1997-1998 Constitution Revision Com- 
mission in Florida and_ the 
commission’s obligation to review our 
constitution, draft revisions, and sub- 
mit them to the voters of Florida, maybe 
it is time for further evolutionary policy 
considerations, changes, and adapta- 
tion as it relates to the current systems 
being utilized to assist our circuit courts 


in their mission to efficiently and ef- 
fectively administer justice to those 
who become embroiled in family law 
matters. Maybe it is time for the cre- 
ation and implementation of a family 
court magistrate system which could, 
among other things, result in a more 
efficient utilization of our circuit court 
judges. 

If Florida decides to take the step in 
the direction of a family court magis- 
trate system, it wouldn’t be the first 
time Florida was at the forefront of evo- 
lutionary and constructive change to 
better serve people and our system of 


justice. 

1 You AND FLoripa’s CONSTITUTION REVISION 
Commission, A CitizENn’s GUIDE TO PRoPosING 
CHANGES FOR 1997-1998 at 7. 

2 Td. 
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The powers of the state government shall 
be divided into legislative, executive and ju- 
dicial branches. No person belonging to one 
branch shall exercise any powers appertain- 
ing to either of the other branches unless 

expressly provided herein.' 


he above-quoted portion 
of the 1968 Constitution 
of the State of Florida 
(Constitution) is com- 
monly referred to as the “separation of 
powers” doctrine. Florida’s Constitu- 
tion, unlike the U.S. Constitution, ex- 
pressly and strongly states the separa- 
tion doctrine.* The separation of powers 
provision was not new to the 1968 Con- 
stitution. The Florida Constitutions of 
1885, 1868, and 1838 contained sub- 
stantially similar statements. 

This article will examine a recent 
Florida Supreme Court decision which 
appears to erode the concept of separa- 
tion of powers. In Department of Agri- 
culture & Consumer Services v. 
Bonanno, 568 So. 2d 24 (Fla. 1990), the 
court upheld a law which divested the 
Florida circuit courts of jurisdiction to 


determine full compensation in certain 
inverse condemnation cases. Oversee- 
ing protection of constitutional rights 
has historically been the function of the 
“courts” as that term is used in Art. V, 
§1 of the Constitution.* In Bonanno, 
however, the court ruled that determi- 
nation of full compensation in a takings 
case may be performed by an adminis- 
trative “quasi-judicial” entity. Such a 
ruling signals that it may be time to 
reinforce the concept of separation of 
powers. 


The Role of the Judiciary 

It falls to the judiciary to maintain 
the system of checks and balances in 
our government. The roles of the legis- 
lative and executive branches must be 
kept from infringing on each other and 
the judicial branch. In Florida cases 
dealing with separation of powers ques- 
tions, there is a constant awareness of 
the precarious balance of power and the 
ease with which it can be skewed: 
If the Judicial Department of the Govern- 


ment can take over the Legislative powers, 
there is no reason why it cannot also take 
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over the Executive powers .... The ten- 
dency to reach out and grasp for power in 
the sphere of governmental activity; for one 
branch of government to encroach upon, or 
absorb, the powers of another, is the means 
by which free governments are destroyed 
.... It is the duty of the Judicial Depart- 
ment, more than any other, to maintain and 
preserve those provisions of the organic law 
for the separation of the three great depart- 
ments of Government. 


Hence, the judiciary’s role in govern- 
ment must be kept separate from the 
other branches. Despite this strong lan- 
guage, however, the separation of pow- 
ers is not absolute. Some powers, such 
as the power to protect children, are 
shared by more than one branch.° Case 
law in Florida is clear, however, that 
functions or duties of one branch which 
are “exclusively,” “fundamentally,” or 
“purely” imbedded in that branch may 
not be shared by two or more branches.*® 


“Full Compensation” 

Which governmental functions in 
Florida are “exclusively,” “fundamen- 
tally,” or “purely” judicial and which are 
not is to an extent a matter of interpre- 
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tation: “The exclusive powers of the 
three branches of government are gen- 
erally not delineated in the Constitu- 
tion or in statutes. These powers are 
determined by considering the lan- 
guage and intent of the Constitution as 
well as the history, nature, powers, limi- 
tations, and purposes of our form of 
government.”’ 

There should be no debate, though, 
about what are “fundamentally” judi- 
cial functions versus quasi-judicial 
functions in cases which involve con- 
stitutional rights. The Constitution 
guarantees every person access to 
“courts” for redress of “any injury.”* If 
this guarantee applies to anything, it 
should apply to injuries involving con- 
stitutional rights. 

Full compensation for a taking of 
property by the government is a con- 
stitutional right under the Florida and 
U.S. Constitutions.? The power to de- 
termine compensation due for a taking 
has long been considered a fundamen- 
tally judicial function. As stated in 
Daniels v. State Road Department, 170 
So. 2d 846, 851 (Fla. 1964): “It is well 
settled that... what is just compensa- 
tion ... ‘is a judicial function that can- 
not be performed by the Legislature 
either directly or by any method of in- 
direction.’ 

The law at issue in Department of 
Agriculture and Consumer Services v. 
Bonanno was Chapter 89-91 of the 
Laws of Florida, which required parties 
who had healthy citrus plants de- 
stroyed by the State of Florida to pre- 
vent the spread of citrus canker to liti- 
gate their claims for full compensation 
before the Division of Administrative 
Hearings. Circuit Judge Robert 
Bonanno, before whom several such 
cases were pending, denied the state’s 
motion to dismiss the cases and issued 
an order finding Ch. 89-91 unconstitu- 
tional. The state sought a writ of pro- 
hibition to prevent Judge Bonanno from 
exercising jurisdiction over the cases. 

The Florida Supreme Court, in a four 
to three decision, granted the writ. The 
majority wrote that setting “just com- 
pensation” is a judicial function, but 
that quasi-judicial bodies may perform 
that task.'! The court held that 
nonjudges could be authorized to per- 
form judicial functions in some circum- 
stances. An administrative body could 
legally determine compensation with- 
out being a “court” as defined in Art. V 
of the Constitution, so there was no vio- 
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lation of the separation of powers doc- 
trine.'? Since there was no right to trial 
at common law for a case involving a 
taking, the right to trial by jury in the 
Constitution did not apply.'® The ma- 
jority also ruled that access to courts 
was not denied because the hearing of- 
ficers’ decisions could be reviewed on 
appeal by a district court of appeal.'* 
The majority in Bonanno relied in 
part on Scholastic Systems, Inc. v. 
LeLoup, 307 So. 2d 166 (Fla. 1975), in 
support of the notion that noncourts can 
perform judicial functions. In LeLoup, 
the Florida Supreme Court decided that 
appeals from workers’ compensation 
cases, conducted before administrative 
“judges” of industrial claims, were not 
required to be heard by an Art. V ap- 
pellate court to satisfy the constitu- 
tional requirement of appellate judicial 
review of administrative action. The 
court reasoned: “A body may be a ‘court’ 
without being named within the con- 
stitutional article dealing with the ju- 
diciary (in the case of our state consti- 
tution, Art. V), so long as it fulfills the 
requirements making it a judicial body 
of review.” The court went on to ex- 
plain that the Industrial Relations 
Commission, a part of the Department 
of Commerce, was a “judicial tribunal 
performing the functions of a court for 
purposes of the ‘due process’ provisions 
of the constitution .. . Further, it 
was the clear legislative intent that the 
commission be elevated to the status 
of a “judicial body.”"’ The court held that 
the commission could not be a “court” 
for purposes of Art. V of the Florida 
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Constitution, though, because the Con- 
stitution prohibits the legislature from 
creating new courts.'® 

The Bonanno dissenting justices took 
extreme umbrage with the notion that 
a judicial function could be performed 
by a quasi-judicial body. Since the Con- 
stitution guarantees just compensation, 
the issue, to the dissenters, was “one of 
constitutional dimension.”!® The minor- 
ity compared determination of just com- 
pensation to “a determination of 
whether due process has been accorded 
a litigant.””° Further, the majority’s ci- 
tation of LeLoup and comparison of 
quasi-judicial determination of workers’ 
compensation, not constitutionally 
mandated, with full compensation fol- 
lowing a taking, was “specious reason- 
ing, at best.”*’ The dissenters closed by 
stating: “With all due deference and 
respect to the majority, its opinion 
makes a mockery of the separation of 
powers provision of our state constitu- 
tion.” 

The strong language of the Bonanno 
dissent was perhaps not strong enough. 
The idea behind the separation of pow- 
ers is to keep one branch of government 
from becoming preeminent and taking 
control of the others. In the area of gov- 
ernmental takings of property, it had 
always been the judiciary’s responsibil- 
ity to determine just compensation as 
a body independent of the government 
entity which effected the taking. The 
law made by Bonanno raises troubling 
thoughts about future takings proce- 
dures. One only has to imagine a local 
government hearing officer appointed 
by a local government to determine just 
compensation for property taken by the 
local government in a hearing in which 
the rules of procedure are set by the 
local government to understand the 
potential problem the Bonanno decision 
created. 

The Bonanno majority believed that 
judicial appellate review of an admin- 
istrative hearing involving just compen- 
sation would ensure that the constitu- 
tional rights of due process and access 
to courts would not be abridged. Con- 
sider, however, that the legislature and 
the executive branches determine the 
rules of procedure, evidentiary pre- 
sumptions and discretionary applica- 
tions, and the scope of appellate review 
in administrative hearings.” In other 
words, due process in administrative 
hearings is what those branches say it 
is, and access to courts, although per- 
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haps available, may be narrowly con- 
stricted. Indeed, by relying on the 
LeLoup case, the Bonanno majority 
implied that “judicial appellate review” 
of a takings case could legally be per- 
formed by an administrative agency, as 
well. 


Quasi-Judicial 
“Jurisdiction” Is Limited 


A quasi-judicial body is an entity 
which acts judicially but is not a court 
as set forth in the Constitution.** The 
Constitution states: “Commissions es- 
tablished by law, or administrative of- 
ficers or bodies may be granted quasi- 
judicial power in matters connected 
with the functions of their offices.”** 
Hearings before administrative law 
judges pursuant to F.S. Ch. 120 are the 
most common quasi-judicial proce- 
dures. Typically, these hearings involve 
a state agency having taken action pur- 
suant to statute or administrative rule 
which affects someone’s substantial in- 
terests, such as denying a permit ap- 
plication. In addition, cases involving 
certain statutory rights are also re- 
solved in administrative forums.” 
Thus, the Constitution authorizes non- 
judicial bodies to behave judicially in 
certain cases involving agency “func- 
tions.” 


Based on the separation of powers 
doctrine, Florida courts have limited 
the scope of what may be determined 
“quasi-judicially.” For example, admin- 
istrative hearings cannot determine the 
facial constitutionality of statutes or 
adopted administrative rules.”’ Admin- 
istrative agencies cannot adjudicate 
their own contract disputes.”* Nor do 
agencies have the authority to award 
equitable relief.”® 


Absent consent of the parties, dam- 
ages for some types of statutory inju- 
ries cannot be determined in an admin- 
istrative hearing. Broward County v. La 
Rosa, 505 So. 2d 422, 423 (Fla. 1987), 
involved a challenge to a county ordi- 
nance which created an administrative 
agency which had authority to order 
payment of actual damages, including 
compensation for humiliation and em- 
barrassment, suffered as a result of dis- 
criminatory practices by private em- 
ployers. An employer challenged the 
ordinance as a violation of the separa- 
tion of powers doctrine. The court ex- 
plained that the ordinance infringed on 
a fundamental judicial function: 


The legislature has 
had good reason to 
remove all or part of 
some conflicts from 
the Art. V courts and 
reduce the burden on 
our court system so 
that justice can be 
administered 
without delay 


[A]lthough the legislature has the power to 
create administrative agencies with quasi- 
judicial powers, the legislature cannot au- 
thorize these agencies to exercise powers 
that are fundamentally judicial in nature. 


[W]e cannot imagine a more purely judicial 
function than a contested adjudicatory pro- 
ceeding involving disputed facts that results 
in an award of unliquidated common law 
damages for personal injuries in the form 
of humiliation and embarrassment. 


{Even though] common law did not recog- 
nize civil rights . . . [c]lommon law undeni- 
ably recognized actions for unliquidated 
damage awards. When a tribunal with the 
power to make such awards for humiliation 
and embarrassment tries an accused, that 
accused has an inalienable right to a jury 
trial.*° 


Comparing what was held to be a fun- 
damental judicial function in Broward 
County with what was held not to be in 
Bonanno is confusing. In Broward 
County, determining common law un- 
liquidated damages for a violation of 
civil rights, a cause of action which did 
not exist at common law, was held to 
be a “purely judicial function.” Bonanno 
held that determining “just compensa- 
tion,” by its very nature unliquidated, 
for a taking is not a fundamental judi- 
cial function, even though the right to 
just compensation exists in the Consti- 
tution and at common law, albeit with- 
out a right to a jury trial.*! The trou- 
bling aspect of these cases is that the 
court thought its direct oversight more 
important in cases arising under a 
county ordinance than in cases involv- 
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ing a right imbedded in the Constitu- 
tion. 

The courts have been divided on simi- 
lar issues in the past. Consider that 
today we take for granted that the ju- 
dicial branch is solely responsible for 
practice and procedure in Florida’s 
state courts. Until 1956, however, it was 
not clear that the Supreme Court of 
Florida had exclusive jurisdiction to 
create rules of practice and procedure 
for the state courts. Up to that time, 
the question of whether the statutory 
pronouncements of the legislature or 
rules of the Supreme Court of Florida 
were to control court procedures was 
wide open, with decisions going both 
ways.” A constitutional amendment 
settled the issue.*® Perhaps the same 
solution is required in this situation. 


Conclusion 

The separation of what are funda- 
mentally judicial functions from what 
may be quasi-judicial functions is some- 
times difficult. To be sure, the legisla- 
ture has had good reason to remove all 
or part of some conflicts from the Art. 
V courts and reduce the burden on our 
court system so that justice can be ad- 
ministered without delay in the cases 
which belong in the courts. The ques- 
tion which remains is: What is the leg- 
islature precluded from removing from 
the courts? Again, it appears that the 
while setting of full compensation in 
takings cases at one time was consid- 
ered by the judiciary to be off limits to 
the legislature, this is no longer the 
case.** Are other constitutional rights 
similarly fated? 

There are several options for consti- 
tutional revision to ensure preserving 
separation of powers on the issue of 
which branch of government ultimately 
determines constitutional rights. First, 
the Constitution could be amended to 
define or limit what is meant by the 
grant of quasi-judicial powers to agen- 
cies in “matters connected with the 
functions of their offices” in Art. V, §1, 
as in: “Matters connected with agency 
functions shall be limited to those mat- 
ters which the agency is statutorily or 
constitutionally authorized to regu- 
late.” Alternatively, the separation of 
powers provision could be amended to 
state that matters involving a private 
party’s constitutional rights must be 
resolved in judicial forums.** Whatever 
is done, Florida must preserve access 
to its “courts” for resolution of consti- 
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tutional matters in order to maintain 
separation of its powers.O 
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(Fla. 1940) (“As the law on the point now 
stands, the Legislature may prescribe rules 
of practice and this Court may prescribe 
such rules not inconsistent with those 
passed by the Legislature .... The fact of 
one department being clothed with inher- 
ent power does not necessarily mean that 
all others are excluded.”). 

33 See Fa. Const. of 1885 art. V, §3. 

34 See Daniels v. State Road Department, 
170 So. 2d 846 (Fla. 1964), and note 10, su- 
pra. 

%° An amendment requiring all takings 
cases to be fully resolved in the court sys- 
tem would restore an owner’s right to a ju- 
dicial forum but would have to be carefully 
worded to avoid opening the door to quasi- 
judicial resolution of other constitutional 
issues under the maxim inclusio unius est 
exclusio alterius. 
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he judiciary is the 
( nation’s premier 
geratric occupation. 
Judging is a “learn- 
ing-by-doing” activity whose efficiency 
increases as judicial experience in- 
creases.” The conventional wisdom is 
that “judges can perform creditably at 
advanced ages because to be a good 
judge requires good judgment, and 
judgment is a function of age and expe- 
rience.”* “In short, a mature profes- 
sional judgment is central to the con- 
cept of a wise judge, and the intellectual 
and dispositional qualities that go to 
create such a judgment plainly improve 
with age up to a point ... and then 
plateau until senility.” 

The removal of senile judges, of 
course, is neither a pleasant nor easy 
task. To avoid what is generally an in- 
frequent task, the Florida Constitution 
requires that members of the state ju- 
diciary retire after achieving the age of 
70, except to complete a term (of which 
less than half remains) or to serve a 
temporary assignment.*® This concept 
is popularly known as “constitutional 


senility” whereby elder judges and jus- 
tices are deemed sufficiently aged that 
they are irrebuttably presumed to re- 
quire replacement posthaste.® 

Many state judicial systems have 
mandatory retirement ages. Most re- 
quire retirement at 70,’ some at 72° and 
75,° while others have different retire- 
ment mechanisms." The federal judi- 
ciary, of course, permits judges to re- 
main active (i.e., full-time) as long as 
they wish. Federal judges whose years 
of service and age add up to 80 (e.g., a 
70-year-old judge who has served for 10 
years) may voluntarily take “senior” 
status and accept lesser caseload re- 
sponsibilities (provided they have 
reached 65). This “rule of 80” is one 
the judges themselves may voluntarily 
invoke; it does not mandate retirement 
at any particular age. The point is that 
many states and the federal system 
recognize that older judges can continue 
to adjudicate full-time beyond their 
70th birthdays. 

States are free to fix mandatory re- 
tirement ages for their judges, the rea- 
son being that states have an impor- 
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tant interest in “maintaining a judi- 
ciary fully capable of performing the 
demanding tasks of the judicial office.”" 
On a constitutional level, the Supreme 
Court has accepted—though not en- 
dorsed—the generalization that judges 
can suffer a sufficiently significant de- 
terioration in their abilities by age 70 
to justify a mandatory retirement law.” 
The court admitted that this generali- 
zation is “probably not true” and that 
it “may not be true at all”—yet deferred 
to the exercise of state powers over its 
judiciary under the minimal inquiry 
required under the equal protection 
clause applicable to age discrimination 

Does the Florida Constitution’s man- 
datory judicial retirement age of 70 
imprudently dispense with the produc- 
tive assets of the septuagenarian judi- 
ciary? Amandatory retirement age that 
forces out productive judges more fre- 
quently than senile judges may need 
adjustment. This proposition is particu- 
larly true because judging is a so-called 
“late peak/sustained” activity, meaning 
that judicial performance peaks later 
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in life and remains stable until the on- 
set of senility.‘* As one prominent 
scholar and jurist has noted: “The re- 
markable thing about judges . . . is not 
that they hang on to their jobs to such 
advanced ages but that they perform 
them creditably, and indeed sometimes 
with great distinction, at advanced 
ages.”® 

One need only consider the examples 
of Holmes, Brandeis, and Learned 
Hand (who each performed with dis- 
tinction into their 80s) to confirm this 
point. As such, members of the judiciary 
can be expected to have a substantial 
stock of productive years even after at- 
taining age 70. 

In addition, the increased longevity 


of the populace, including the judiciary, . 


makes it important to inquire periodi- 
cally whether adjustments to manda- 
tory retirement ages are justified. 
When Florida’s mandatory retirement 
age of 70 was adopted in 1972, the av- 
erage life expectancy of men and 
women of all races at birth was approxi- 
mately 70.75 years.'* That was 25 years 
ago. In 1992, this life expectancy had 
increased to 75.8 years, reflecting an 
increase of approximately five years.’ 
Most significantly, life expectancies in- 
crease as persons live longer.'® For ex- 
ample, persons reaching age 65 in 1992 
could expect to live to 82.5 years of 
age.'* In contrast, in 1972 a 65-year-old 
could expect to live to 80. For this rea- 
son, judges—who generally are not ap- 
pointed or elected until later life—can 
expect to live into their early eighties, 
well beyond the current mandatory re- 
tirement age. 

A mandatory retirement age can also 
have gender and racial implications. 
Females live longer than males, and 
whites live longer than nonwhites. In 
1992, 65-year-old females and 65-year- 
old males could expect to live to 84.2 
and 80.4, respectively.”° Similarly, 65- 
year-old whites and 65-year-old non- 
whites in 1992 could expect to live to 
82.6 and 81.5, respectively. A manda- 
tory retirement age that is set too low 
might have a greater impact on females 
who have significantly greater average 
life expectancies compared with males 
(i.e., about 3.8 years). Likewise, a “low” 
mandatory retirement age might have 
a greater impact on white judges who 
have a greater life expectancy com- 
pared with nonwhite judges (i.e., about 
1.1 years). The magnitude of either the 
gender or the race effect of a manda- 


tory retirement age is far from clear and 
may be inconsequential in terms of the 
policy debate (i.e., should white females 
have a higher mandatory retirement 
simply because they live longer? Should 
nonwhite males have a lower manda- 
tory retirement age simply because 
they don’t?). What is clear is that judges 
of all races and genders can expect to 
live more than 10 years beyond the cur- 
rent mandatory retirement age of 70. 
The “aging of America” also plays 
important sociological and political 
roles, particularly in Florida. The eld- 
erly population (i.e., over age 65) is 
growing at a rate that significantly ex- 
ceeds population growth generally.”! 
This gerontification trend is evident in 
Florida, which has the highest percent- 
age (19%)—and the second largest 
population—of persons 65 and over.” 
As such, Florida courts will increas- 
ingly address issues affecting the eld- 
erly population, and the judiciary’s 
“constituents” will be increasingly 
dominated by an elderly and politically 
active electorate. These trends make it 
more likely that a proposed increase in 


the mandatory retirement age will be 
favorably received among the swelling 
ranks of older voters. 

A final trend is the expanding use of 
technology and law clerks, which en- 
able older judges to remain productive 
past 70.”° An increased mandatory re- 
tirement age would not necessarily re- 
duce the quality or quantity of judicial 
output. Of course, an increase in the 
mandatory retirement age is likely to 
cause incumbent judges to remain ac- 
tive longer, thereby reducing the num- 
ber of openings available for (typically) 
younger, aspiring judges. This effect, 
however, will likely only occur in the 
appellate courts because so few trial 
judges serve past the age of 60.4 

In summary, increased longevity, 
technological developments, and other 
demographic trends make a strong case 
for an upward adjustment in the cur- 
rent mandatory retirement age of 70.A 
task force has suggested an increase to 
age 72 without the exception for com- 
pleting terms.” This proposal is on the 
right track. While eliminating the ex- 
ception is laudable, consideration 
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should be given to raising the absolute 
mandatory retirement age above 72.” 
A number of states require retirement 
at 75, and the federal judiciary has no 
limits. In practice, the Florida Consti- 
tution currently allows some judges to 
serve beyond age 70 (in some cases) 
until they are almost 73.’ In light of 
the strong arguments in favor of in- 
creasing the mandatory retirement age, 
the Constitution Revision Commission 
should support an amendment to Art. 
V that will enable senior members of 
the judiciary to continue serving beyond 
age 70, and at a minimum, at least until 
age 72, with no exception for complet- 
ing half of a remaining term. O 


1 RicuarD A. PosNER, AGING AND OLD AGE 
180 (1995). 
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2 Id. at 197. 

3 Id. at 192. 

4 Td. at 194. 

5 Fia. Const. art. V, §8 (1995). In prac- 
tice, appellate judges who turn 70 at the 
mid-point of a six-year term can serve until 
they are almost 73. This “exception” was 
likely a political accommodation for incum- 
bent judges in 1972. 

6 This article does not consider the merits 
of retirement systems other than a manda- 
tory retirement age (e.g., the federal 
system’s use of economic incentives to en- 
courage retirement) and, instead, is limited 
to only whether Florida’s existing manda- 
tory retirement age should be adjusted. 

7 See, e.g., ALASKA Const. art. IV, §11 (West 
1996); Ariz. Const. art. VI, §39 (West 1996); 
Conn. Const. art. V, §6 (West 1996); La. 
Const. art. V, §23 (West 1996); Mp. Const. 
art. IV, §3 (West 1996); Mass. Const. art. I, 
pt. 2, c. 3 (West 1996); Mo. Const. art. V, 
§26 (West 1996); N.H. Const. art. LXXVIII, 
pt. 2 (West 1996); N.Y. Const. art. VI, §25 
(West 1996); Oun1o Const. art. IV, §6 (West 
1996); Or. Const. art. VII, §1a (West 1996); 
Vr. Const. Ch. II, §35 (West 1996); Ga. CoDE 
ANN. §47-10-100 (West 1996); Kan. Stat. ANN. 
§20-2608 (West 1996); Minn. St. ANN. 
§490.125 (West 1996); 42 Pa. Cons. Star. 
§3351 (West 1996); S.D. Copiriep Laws §16- 
6-31 (West 1996). 

8 See, e.g., CoLo. Const. art. VI, §23 (West 
1996); Iowa Cope ANN. §602.1610 (West 
1996). 

® See, e.g., TEX. Const. art. V, §1-a (West 
1996); InpD. Cope ANN. §33-2.1-5.1 (West 
1996); UtaH Cope Ann. §49-6-801 (West 
1996). 

10 See OKLA. Stat. ANN. tit. 20, §1102 (West 
1996) (eligibility for retirement based on 
schedule of years of service and age). 

1 Jeffrey Shaman, Supreme Court Upholds 
Mandatory Retirement of State Judges, 75 
JUDICATURE 222, 222 (Dec./Jan. 1992). 

12 Gregrory v. Ashcroft, 501 U.S. 452 (1991). 

13 Td. at 473. 

14 PosNER, supra note 1, at 180. Chief Judge 
Posner uses a simple economic life-cycle 
model that analyzes productivity across 
various careers. For instance, professional 
football is an “early peak, not sustained” 
occupation due to its requirement of youth- 
ful players and their relatively short-lived 
careers. Id. at 160-61. Theoretical mathema- 
ticians are also included in this category due 
to the high level of fluid intelligence re- 
quired and the general inability to sustain 
the requisite level of creativity. Jd. at 157, 
159-60. 

15 Td. at 181. 

16 U.S. DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, CENTERS FOR DISEASE CONTROL AND 
PREVENTION, AND NATIONAL CENTER FOR HEALTH 
Statistics, VITAL STATISTICS OF THE UNITED 
States, 1992, Lire TaBLes at 2 (1992). 

18 This concept merely reflects that as per- 
sons live longer, they have a greater likeli- 
hood of living beyond the average life ex- 
pectancy at birth. Posner, supra note 1, at 
158 (“The sum of age and remaining life 
expectancy increases with age, since every 
year lived transforms a probability of sur- 
viving that year into a certainty.”). 

19U.S. Census Bureau, Sixty-Five Pius IN 
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THE UNITED StaTES (May 1995) http:// 
www.census.gov/socdemo/www/ 
agebrief. html. 

20 VITAL STATISTICS OF THE UNITED StTaTEs, 
1992, Lire TABLES, supra note 16, at 12. 

21 Sixty-Five Pius In THE UNITED States, 
supra note 19. 

23 PosNER, supra note 1, at 181. Chief Judge 
Posner notes that technology and law clerks 
enable a few senile—and some senescent— 
judges to continue producing opinions. Id. 
(describing “senescent judges” as those “past 
their prime” but not yet senile). 

24 FLoRIDA ARTICLE V Task Force Report, 
Finav Report 88-89 (Dec. 1995). 

25 Id. at 87-89; see generally Billy Buzzett, 
The Article V Task Force: A Mini-Constitu- 
tional Revision Commission, 69 Fia. B.J. 46 
(July/Aug. 1995). 

26 The Article V Task Force’s final report 
does not address increased judicial longevity. 

27 Under the “completing half of a remain- 
ing term” exception, a judge who turns 70 
on the first day in the second half of her 
term can serve until she is 72 years and 364 
days old (perhaps 365 days in a leap year). 
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he upcoming Constitu- 

( tion Revision Commis- 
sion will consider and 

propose amendments 

and revisions to the Florida Constitu- 
tion of 1968, as amended.! The commis- 
sion will almost certainly review the 
constitutional initiative process,” and 
may conclude that change is in order— 
perhaps substantial change. Whether 
the electorate is willing to change its 
cherished right to amend or revise its 
organic law is quite another question, 
but over the years many judges and 
commentators have called for changes 
in the initiative process. Those seeking 
change have several goals: To prevent 
a California-style flood of initiatives; to 
protect the state’s organic legal docu- 
ment from change reflecting current 
but transient political correctness; and 
to preserve the right of initiative in the 
face of drafters’ not-infrequent inabil- 
ity to prepare clear, accurate, and valid 
proposals, titles, and ballot summa- 
ries.* The Florida Supreme Court could 
address all of these issues if it had an 


expanded role in the constitutional ini- 
tiative process. 


The Way It Is 

Art. XI, §3 of the Florida Constitu- 
tion gives the people of Florida the ex- 
clusive power to “propose the revision 
or amendment of any portion or por- 
tions of this constitution by initiative.” 
After “the people” invoke this power 
and satisfy certain other constitutional‘ 
and statutory’ requirements, the Sec- 
retary of State of Florida certifies that 
the requirements have been satisfied.® 
TheAttorney General of Florida is then 
required to “request the opinion of the 
justices of the supreme court as to the 
validity of any initiative petition circu- 
lated pursuant to Section 3 of Article 
XI.”’ The Attorney General sends a let- 
ter to the Florida Supreme Court set- 
ting forth the proposed initiative, dis- 
cussing its compliance with the legal 
requirements, and formally requesting 
the court’s opinion on the validity of the 
petition. 

Once a constitutional initiative 


reaches the Florida Supreme Court, the 
justices are required, “subject to their 
rules of procedure, [to] permit inter- 
ested persons to be heard on the ques- 
tions presented and [to] render their 
written opinion expeditiously.”* The 
constitution also requires the court to 
“render an advisory opinion of the jus- 
tices, addressing issues as provided by 
general law.”® The Florida Supreme 
Court has almost always limited its 
initiative decisions to two issues: 
Whether the proposal satisfies the 
single-subject rule of Art. XI, §3 of the 
Florida Constitution; and whether the 
proposal satisfies the ballot title and 
summary requirements of FS. 
§101.161.!° As a result of this limited 
review, a constitutional initiative that 
is unconstitutional under either the 
federal or Florida Constitution (or 
both), or that is more legislative than 
constitutional in nature, or that suffers 
from some other defects, may neverthe- 
less receive the Supreme Court’s ap- 
proval, go to the electorate," and if 
passed, be added to the Florida Consti- 
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tution. Some observers find nothing 
wrong with that scenario; others, in- 
cluding some Supreme Court justices, 
would alter the process. 


The Way It Could Be 

Commentators have suggested many 
potential changes to the constitutional 
initiative process in general.'* More 
specifically, various members of the 
Florida Supreme Court have them- 
selves suggested revisions to the court’s 
role. Those revisionsfall into three gen- 
eral categories." First, justices have 
sometimes bemoaned the court’s lack 
of authority to rewrite ballot titles and 
summaries: “I write separately to again 
suggest that the legislature and this 
Court devise a process whereby mis- 
leading language in the ballot title and 
summary can be challenged and cor- 
rected in sufficient time to allow a vote 
on the proposal.” Advisory Opinion to 
the Attorney General Re: Tax Limita- 
tion, 644 So. 2d 486, 497 (Fla. 1994) 
(Overton, J., and Grimes, J., concur- 
ring). 

Second, increasing numbers of con- 
stitutional initiatives exhibiting in- 
creasing levels of detail have created 
concern for keeping legislative-type 
proposals out of the Florida Constitu- 
tion: 


I am concerned, however, that the net fish- 
ing amendment is more appropriate for in- 
clusion in Florida’s statute books than in 
the state constitution. The legal principles 
in the state constitution inherently com- 
mand a higher status than any other legal 
rules in our society. By transcending time 
and changing political mores, the constitu- 
tion is a document that provides stability 


in the law and society’s consensus on gen- 
eral, fundamental values. Statutory law, on 
the other hand, provides a set of legal rules 
that are specific, easily amended, and adapt- 
able to the political, economic, and social 
changes of our society. 


In re Advisory Opinion to the Attorney 
General—Limited Marine Net Fishing, 
620 So. 2d 997, 1000 (Fla. 1993) 
(McDonald, J., concurring). 


Third, justices have at times debated 
their authority to rule on the facial con- 
stitutionality of a proposal in the course 
of the advisory opinion process: “This 
Court has previously recognized that 
we have the responsibility to consider 
a facial violation of the Constitution of 
the United States in proposed amend- 
ments to our constitution.” Advisory 
Opinion to the Attorney General—Lim- 
ited Political Terms in Certain Elective 
Offices, 592 So. 2d 225, 229 (Fla. 1991) 
(Overton, J., concurring in part and dis- 
senting in part). 

The revision commission could ad- 
dress these issues with specific and 
fairly simple proposed amendments to 
Art. V of the Florida Constitution. First, 
the commission could recommend an 
amendment to permit the Florida Su- 
preme Court to rewrite titles and bal- 
lot summaries for clarity and full dis- 
closure, and to ensure compliance with 
the single-subject rule by enumerating 
the sections of the Florida Constitution 
and the government functions that the 
proposed amendment will substantially 
affect.'* Second, the commission could 
propose that the court be authorized to 
refer for legislative implementation 
otherwise valid proposals that are more 
statutory in nature and inappropriate 


“It says, ‘I'm a workaholic—if found, send on vacation.” 
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for placement in the Constitution. 
Third, the commission could suggest an 
amendment allowing the court to rule 
on the facial constitutionality of an ini- 
tiative petition in the advisory opinion 
proceeding. 

None of these potential changes to 
the court’s role in the initiative process 
requires a constitutional amendment or 
revision. Art. V, §3(10) already contem- 
plates that the court’s role will be de- 
fined “by general law.” Therefore, as an 
alternative to constitutional change, 
the legislature could simply amend 
F.'S.§§16.061 and 101.161, empowering 
or requiring the Florida Supreme Court 
to resolve these other issues in the 
course of the advisory opinion proceed- 
ing. But the legislature has never re- 
sponded to the justices’ published com- 
ments on the need for changes in the 
initiative process, so the revision com- 
mission ought to address these issues 
in connection with its broad mission. 
Constitutional revision would also lend 
greater permanency to any changes 
made, which may be desirable. 

These revisions to the Florida Su- 
preme Court’s role in the constitutional 
initiative process would benefit the 
public by preserving the right of the 
people to suggest and promote consti- 
tutional change, simultaneously saving 
the public and the sponsor the time, 
expense, and emotional drain necessary 
to take a proposal to the ballot regard- 
less of its invalidity (which may be de- 
termined later). Allowing the court to 
refer legislative-type initiatives to the 
legislature (for mandatory action de- 
tailed in other constitutional or statu- 
tory provisions) is probably preferable 
to, and more politically feasible than, 
creating a new citizens’ right to initiate 
statutes directly. Whether by constitu- 
tional revision or legislative action, the 
constitutional initiative process in 
Florida can and should be improved by 
expanding the role of the Florida Su- 
preme Court. O 


1 Fia. Const. art. XI, §2. 

2 Fia. Const. art. XI, §3. 

3 The author does not intend to be overly 
critical of the drafters of constitutional ini- 
tiatives, and recognizes that drafting a pro- 
posed constitutional amendment is not for 
the faint of heart. 

4 Fa. Const. art. XI, §3 requires the spon- 
sor of a constitutional initiative to file the 
proposal with the Secretary of State and to 
obtain the signatures of “a number of elec- 
tors in each of one half of the congressional 
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districts of the state, and of the state as a 
whole, equal to eight percent of the votes 
cast in each of such districts respectively 
and in the state as a whole in the last pre- 
ceding election in which presidential elec- 
tors were chosen.” 

5 Fia. Stat. §101.161(1) (1995), requires 
the sponsor to prepare a ballot summary of 
not more than 75 words to explain the “chief 
purpose” of the proposal, and to give the 
measure a title of not more than 15 words 
“by which the measure is commonly referred 
to or spoken of.” Section 100.371(3) requires 
the sponsor to register as a political com- 
mittee and submit the text of the proposed 
amendment to the secretary of state before 
beginning to collect signatures. 

§ Star. §101.161 (1995). The Secretary 
of State certifies that a proposed constitu- 
tional initiative is qualified to receive an 
advisory opinion when it has obtained 10 
percent of the total required number of elec- 
tors’ signatures. Fa. Stat. §15.21(3) (1995). 

7 Const. art. IV, §10; Start. 
§16.061 (1995). 

8 Fa. Const. art. IV, §10. The court typi- 
cally issues a scheduling order announcing 
the pendency of the case and setting forth 
the substance of the proposal; requiring in- 
terested parties to file written briefs (usu- 
ally within 20 days after the order); allow- 
ing interested parties to respond to the first 
round of briefs (again, usually within 20 
days after the first briefs are filed); and set- 
ting oral argument for a date soon after the 
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conclusion of briefing. 

° Fa. Const. art. V, §3(10). 

10 In a recent case, two justices departed 
from the court’s customary restraint and 
commented on the merits of the proposal. 
Tax Limitation, 673 So. 2d 864, 869 (Fla. 
1996) (Overton, J., and Anstead, J., concur- 
ring). 

" Because the advisory opinion process is 
triggered when a proposal has obtained only 
10 percent of the total required number of 
electors’ signatures, it is possible that a pro- 
posal could receive the Supreme Court’s 
approval but still fail to make a ballot posi- 
tion by failing to get the total required num- 
ber of signatures. Signatures are valid for 
four years, which may enable the sponsor 
to make ballot position in a later election. 
Fa. Star. §100.371(3) (1995); see Tax Limi- 
tation II, 673 So. 2d at 865 n.2. 

12 See, e.g., A REVIEW OF THE CITIZEN INITIA- 
TIVE METHOD OF PROPOSING AMENDMENTS TO 
THE FLORIDA CONSTITUTION, report by staff of 
the Senate Committee on Governmental 
Reform and Oversight, March 1995; Thomas 
Marks & Alfred Colby, Some Proposed 
Changes to the Florida Constitution, 18 
Nova L. Rev. 1572-81 (1994). 

'S An additional issue is the timing of the 
Supreme Court’s review. Sponsors want it 
as early as possible, either to save the con- 
siderable expense of signature-gathering in 
the event the court invalidates the proposal, 
or to take advantage of the publicity and 
momentum that may result if the court ap- 


proves the proposal. Many supervisors of 
elections and their staffs would prefer that 
the court review all proposals before the 
signature-gathering process begins, obvi- 
ously in hopes of alleviating the significant 
counting and verification burden on the elec- 
tions staffs. On balance, considering that the 
court consists of only seven members whose 
daily responsibilities are vitally important 
to the entire state, it would seem preferable 
to spread the burden more broadly, preserve 
the court’s very limited resources for those 
relatively few petitions that establish a 
meaningful chance of making ballot posi- 
tion, and thus to retain the current time- 
table or something much like it. 

‘In conjunction with this change, the 
Florida Legislature could amend Fta. Star. 
§101.161 to delete the specific 75-word limit 
on ballot summaries and the 15-word limit 
on ballot titles, which some sponsors of pro- 
posed amendments have abused in order to 
excuse their failure to disclose important 
ramifications of their proposed amendments. 
Rather than these specific limits, §101.161 
should require that the summary be “brief and 
concise, disclosing the chief purpose of the 
measureand its significant ramifications nec- 
essary in order to inform the public fully and 
fairly of the effects of the measure.” The stat- 
ute should require that the ballot title of a 
popular initiative “consist of a short caption 
by which the measure is commonly known and 
which fairly conveys the single subject of the 
measure.” 
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r the local governments 
of Florida, greater fiscal 
autonomy might seem 
an elusive, even point- 
less prize to pursue in 

the constitutional revision process.! 
One of Florida’s largest municipalities, 
the City of Miami, grapples now with a 
long-brewing fiscal crisis, a crisis that 
compelled the state’s intervention un- 
der the Local Government Financial 
Emergencies Act,” and that spawned a 
dissolution movement in the city’s cen- 
tennial year. Like Miami but in vary- 
ing degrees, many of Florida’s other lo- 
cal governments face the double bind 
of cramped financial resources and de- 
teriorating responsiveness on one hand, 
and ostensible anti-tax, anti-govern- 
ment voter sentiment on the other. With 
citizen confidence tested in this climate, 
one might wonder what city and county 
commissioners could do with broader 
fiscal power if a magic wand bestowed 
it. 

Yet obtaining constitutional fiscal 
home rule, and then wielding it under 
sensible principles of accountability, 


may be local government’s narrow route 
out of an escalating predicament. In- 
deed, the predicament itself is arguably 
due in large part to a gradual constrict- 
ing of fiscal powers that has weakened 
local government’s natural creativity 
and responsiveness. 


Home Rule Under the 
1968 Constitution 

The 30 years since the last constitu- 
tional revision have witnessed an in- 
auspicious confluence of assaults on 
local taxing powers, “downsizing” of fed- 
eral and state financial resources, a 
diversifying statewide economic base, 
and proliferating population demands. 

In this light, the fractured financial 
tools provided by the 1968 Constitution 
seem a poor selection to equip Florida’s 
cities and counties for the variety and 
breadth of the next 20 years’ challenges. 
Thus, while even the briefest analysis 
of Florida’s overall constitutional tax 
and finance structure is well beyond the 
scope of this vehicle, a short but com- 
pelling case can be made for constitu- 
tionally vesting greater fiscal power 
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and flexibility in local governments. 
Nearly a century has passed since 
Dillon’s treatise first crystallized the 
common law of state and local govern- 
ment relations in this country. A mu- 
nicipality, under Dillon’s rule, wields 
only those powers expressly delegated 
to it from the sovereign state, those 
necessarily implied from the express 
grant, or those implied from the 
municipality’s very existence.? Among 
its merits, this view stabilized the con- 
test of power between state and local 
governments within the individual 
states, and further assured that under 
U.S. Constitution principles of federal- 
ism, only two sovereigns would be rec- 
ognized, the federal and the state.‘ 
Within individual states, however, 
Dillon’s rule generated an uneasiness 
that was hard to put to rest. Fundamen- 
tal democratic principles, as well as the 
U.S. Constitution itself, guarantee citi- 
zens the right to petition their govern- 
ment for redress of grievances, and lo- 
cal government is the government 
closest and potentially most responsive 
to the people.' As Florida courts have 


- 
A 
q 


recognized, the people have a deep- 
rooted expectation that they will re- 
solve many matters among themselves 
at the most accessible level of govern- 
ment. In the land use context, for ex- 
ample, the court in Cross Key 
Waterways v. Askew, 351 So. 2d 1062 
(Fla. lst DCA 1977), aff'd, 372 So. 2d 
913 (Fla. 1978) (footnote omitted), con- 
cluded a shift in regulatory authority 
away from local government to the 
state: 

[Tlouches upon sensibilities as old as the 
Revolution itself, because it affects the right 
of access to government—the right of the 
people effectively “to instruct their repre- 
sentatives and to petition for redress of 
grievances”—on which other cherished 
rights ultimately depend. The primacy of 
local government jurisdiction in land devel- 
opment regulation has traditionally been, 
in this country, a corollary of the people’s 
right of access to government. In a sense, 
therefore, the jurisdictional claim of local 
governments in these matters is based on 
historical preferences stronger than law.® 


Id. at 1065. 


From these and similar concepts, a 
national home rule movement devel- 
oped during the course of this century. 
Through various means, most states 
have now granted home rule powers to 
their cities, counties, and other local 
governments, either by direct grants of 
power, by limitations on state legisla- 
tive interference in local affairs, or by 
a modified combination of both.’ 


Dillon’s rule prevailed in Florida, 
with limited and notable exception,® 
until Art. VIII of the 1968 Constitution 
dramatically reallocated constitutional 
power by expressly vesting in munici- 
palities and charter counties full power 
of self-determination in local affairs.° 
For municipalities and for counties that 
have availed themselves of home rule 
rights, the constitutional grant gener- 
ally is a grant of residual power over 
local affairs, subject only to the state 
legislature’s authority to preempt or 
deny the power by enacting general 
laws or special laws approved by refer- 
endum.’° The constitutional change 
was a bold and potent step forward from 
piecemeal, ad hoc grants of authority 
to Florida’s local governments by spe- 
cial acts." 

Perhaps the severest limit on that 
broad transfer of power, however, arose 
from Art. VII. Although §9 of Art. VII 
mandated that the legislature autho- 
rize the local levy of ad valorem taxes, 
and allowed the legislature to autho- 


rize other local taxes as well, §1(a) pre- 
empts all forms of tax except ad valo- 
rem taxes to the state, and further pro- 
vides that no tax can be levied “except 
in pursuance of law.”!* Combined with 
the state legislature’s power under Art. 
VIII to preempt or deny home rule by 
general law, Art. VII’s fiscal preemption 
dealt a rugged blow to home rule. After 
all, while the taxing and borrowing 
power is a fundamental component of 
sovereignty over which a state legisla- 
ture might wish to exert substantial 
control,'* it has been cannily observed 
that without fiscal home rule there is 
no home rule.'* The developments of the 
last 30 years reveal truth in that pithy 
conclusion. 


Erosion of Local Government 
Power and Resources 

A snapshot of Florida’s local govern- 
ment revenue landscape taken imme- 
diately after the 1968 constitutional 
revision would scarcely be recognizable 
today. First, local government’s consti- 
tutional tax authorization itself has 
withered in the course of successive 


constitutional amendments. Perhaps 
most far-reaching in the long run, 
Florida’s voters in 1992 approved the 
Save Our Homes Amendment, a revi- 
sion toArt. VII, §4, that stringently and 
progressively limits increases in home- 
stead property assessments.'® Other 
constitutional changes in 1976, 1980, 
and 1988 ranged from substantial in- 
creases in homestead tax exemption,'® 
to certain additional millage tax caps,'” 
to the creation of whole new exemption 
and classification categories. 
Second, local governments’ revenues 
have changed as the state legislature 
has assumed an expanding role in de- 
signing Florida’s local tax base. While 
unable to create any exemptions from 
ad valorem taxation not authorized by 
the constitution,’® the legislature none- 
theless directly impacts local 
government’s ad valorem tax base by 
general laws affecting levy and collec- 
tion. As examples, the legislature by 
statute has broadly defined property 
uses that are constitutionally exempt,”° 
and has recently passed a bill that 
would have modified the presumption 
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of correctness afforded the property 
appraisers’ assessments.”! Other forms 
of local taxes authorized only by stat- 
ute are even more susceptible of change 
or even abolition by legislative fiat.” 
Further, pressure on the legislature to 
alleviate particular interests’ local 
taxes are persistent.” 

Third, national and state political 
climates have produced the 
“downsizing” of federal and state rev- 
enue programs that were formerly 
available for a wide spectrum of ser- 
vices traditionally delivered at the lo- 
cal level. The outfall of the 1996 legis- 
lative session’s welfare reform bill,”* 
enacted in response to the federal 
government’s block grant welfare re- 
form legislation, is not yet calculable, 
but will necessarily impact local deliv- 
ery of welfare assistance. Other ser- 
vices likely to be affected include edu- 
cation, health care, and housing. 

Predictably, the same voter pressures 
at the state and federal level that have 
favored tax reduction translate readily 
into legislative acts that constrict fund- 
ing sources for local governments. In a 
best of all political worlds, legislators 
who do not confront fiscal home rule can 
champion certain lower taxes (local 
taxes) while not similarly reducing the 
volume of funds spent at state and fed- 
eral levels. 


Expanding Local Government 
Responsibilities 

Although local government resources 
may be taking a downturn, the de- 
mands for those resources have not. 
Local governments in Florida now con- 
front a host of legal obligations that the 
1968 Constitution could not have con- 
templated. These obligations include 
broad legislatively imposed programs, 
such as that under the Local Govern- 
ment Comprehensive Planning and 
Land Development Regulation Act,” 
and also hard to predict, case-by-case 
legislatively imposed obligations such 
as tort claims bills.”* Since the last con- 
stitutional revision, too, local govern- 
ments have encountered potential fed- 
eral civil rights damages under 
Monell v. Department of Social Services, 
436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 
2d 611 (1978). Whether intended or not 
by the 1974 revision to Art. V of the 
Constitution, local governments have 
also shouldered substantial responsi- 
bility for funding the state’s judicial 
system.”’ Yet to be even estimated are 
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potential damage claims under the 
1995 Private Property Rights Protec- 
tion Act.”8 

Besides legal obligations, Florida’s 
cities and counties have absorbed an 
unpredicted, indeed unpredictable 
population increase in the last 30 years, 
a population that is far from homoge- 
neous in language, culture, or needs for 
government services. These demo- 
graphic changes, coupled with diversi- 
fication of the statewide economic base, 
have reduced local governments’ abil- 
ity to rely primarily on the ad valorem 
tax base. For example, the flat $25,000 
homestead exemption now impacts dif- 
ferent localities in different ways. In 
some less urbanized Florida counties, 
9.59 percent of the properties paid no 
ad valorem tax in 1995 at all due to the 
homestead tax exemption and lower 
property values; in larger counties, only 
3.52 percent of the properties were to- 
tally exempt under the homestead ex- 
emption, with higher property values 
resulting in a greater relative number 
of tax-producing properties.”® As an- 
other example, highly urbanized cen- 
tral municipalities like the City of Mi- 
ami daily provide ad valorem tax 
funded services (like police and fire ser- 
vices) to thousands of commuting work- 
ers who drive home each night to other 
cities or even other counties where 
those same workers pay their ad valo- 
rem taxes for services delivered outside 
the urban core. Complicating their 
plight, central urban core municipali- 
ties often accommodate a vastly dispro- 
portionate share of tax exempt govern- 
mental, educational, religious, or 
charitable properties. Examples in- 
clude the City of Miami, where the sub- 
stantial percentage of tax exempt real 
property in the city’s jurisdiction con- 
tributed to the city’s financial problems, 
and the City of Tallahassee, where an 
amalgam of state government and pub- 
lic university buildings consume much 
of the city’s real property tax base. The 
present ad valorem tax structure sim- 
ply cannot fairly sustain that kind of 
urban municipality the same way it can 
sustain a suburban satellite municipal- 
ity. 30 


Stopgap Measures 

The great breadth of responses to 
these problems, whether furnished by 
the state legislature or local govern- 
ments, themselves portray the need for 
a comprehensive solution to local gov- 
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ernments’ revenue needs. On the local 
government side, recent years have 
seen the proliferation of fees and as- 
sessments, theoretically passed under 
the police power rather than the tax- 
ing power, as a means of financing a 
wide range of services.*! These fees run 
the gamut from development impact 
fees to special assessment fees for wa- 
ter, sewer, lighting, security, and even 
fire services. As local governments push 
the limits of their legal authority here, 
however, the courts have not balked at 
blocking creative fees that step over the 
forbidden line to become taxes, as in 
State v. City of Port Orange, 650 So. 2d 
1 (Fla. 1995), in which the city’s pro- 
posed transportation utility fee failed 
as an unauthorized local tax. 

Direct charges by local governments 
for services like water, sewer, transpor- 
tation, parks, and solid waste also have 
escalated. They now account for 40 per- 
cent of municipalities’ revenues, 31 per- 
cent of counties’, according to the 
Florida Advisory Council on Intergov- 
ernmental Relations.” 

Charges suffer under the same re- 
straint, however, that fees and assess- 
ments do—they can be used only for the 
narrow purpose for which they are col- 
lected, and only to benefit directly those 
from whom they are collected. That re- 
straint on unfettered expenditure will 
keep fees, assessments, and charges 
from being useful when “downsizing” 

_lays at the doorstep of local government 
greater demands for services that can- 
not pay for themselves—services like 
health, public education, and welfare. 

The Florida Legislature’s response to 
mounting local government demands 
has been less than comprehensive. In 
1989, the legislature proposed a consti- 
tutional change that purported to limit 
future legislative mandates without 
state funding, a move that is popular 
nationwide, and the next year elector- 
ate approved.* In practice, however, the 
prohibition is rather easily circum- 
vented by popular programs through 
the simple two-thirds legislative vote 
exception contained in the amendment. 

A more troublesome legislative re- 
sponse from the home rule perspective 
is the expanding array of local option 
taxes, some highly individualized, that 
the legislature has provided to local 
government, often at local government’s 
request. These taxes range from tai- 
lored taxes on tourism accommodations 
to occupational license taxes.** The 


tangled array of local option taxes bears 
a noticeable resemblance to the array 
of local bills that led to home rule in 
the first place. Local option taxes are 
not the most reliable sources of rev- 
enue, remaining ever malleable in the 
hands of the legislature. They also are 
particularly susceptible to various in- 
fluences, since local option legislation 
generally travels well under the radar 
of legislators whose jurisdiction is not 
directly affected. Even when a local 
option tax labors under none of these 
detriments, its expenditure is generally 
directed toward a particular need. Like 
fees, charges, and assessments, local 
option taxes in their current form can- 
not meet the demands of the future. 
The ever-multiplying special taxing 
districts represent another legislative 
response to cities’ and counties’ lack of 
fiscal autonomy. While districts repre- 
sent a functional and established form 
of local government in Florida, the state 
legislature itself has expressly recog- 
nized that the creation of countless spe- 
cial districts is not the answer to the 
financial needs of local government, 


and can continue only at the expense 
of efficient city and county government. 
FS. §190.002(2)(a) acknowledges that 
“the needless and indiscriminate pro- 
liferation, duplication and fragmenta- 
tion of local general-purpose govern- 
ment services by independent districts 
is not in the public interest.” 


Broader Fiscal Home Rule as 
the Answer 

Where all these stopgap measures 
have failed, the right comprehensive 
program of fiscal home rule can work. 
As the devolution of government obli- 
gations progresses to the local govern- 
ment level, so surely should the fiscal 
authority to deal with those obligations. 
What Florida’s cities and counties need 
is the decentralized power to initiate 
tax and finance plans that can address 
their individualized circumstances, 
whether central urban core or mostly 
ad valorem tax exempt homes and 
farmlands. A corollary benefit is that 
state government can turn undisrupted 
attention to critical needs of statewide 
import. 
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The precise features of the right con- 
stitutional fiscal home rule cannot be 
developed summarily, but throughout 
the United States many states have 
fashioned greater fiscal home rule with 
observable success. California, Ohio, 
and Illinois, for example, have long had 
fiscal home rule programs that allow 
their local governments to institute, 
within limits, taxation and finance pro- 
grams without prior legislative autho- 
rization. Emulating these or other mod- 
els, features of a Florida plan might 
include, for example, the removal of 
existing state-imposed tax caps or the 
ability to initiate gross receipts taxes, 
excise taxes, supplementary sales 
taxes, or any other appropriate rev- 
enue-raising mechanism. Other fea- 
tures might include liberalizing local 
governments’ power to tailor exemp- 
tions to the economic circumstances of 
the jurisdiction—for example, to en- 
courage infill, maximize use of existing 
services, and reduce urban sprawl. Ex- 
ploring the panoply of either revenue- 
raising mechanisms or exemptions 
from them is beyond the scope of this 
article, but considerable information is 
available to begin designing a workable 
program for Florida.* 

Of course, no fiscal home rule pro- 
gram can be considered without fea- 
tures ensuring accountability and ap- 
propriate restraints.At a minimum, the 
constitution should preserve to the 
state the legislative authority to pre- 
scribe sound and uniform accounting 
and reporting procedures applicable 
statewide. While this feature seems an 
obvious component of any fiscal home 
rule plan, its absence has been viewed 
as a critical contributor to financial 
mishaps in New York City and Cleve- 
land.* 

Other constitutional restraints would 
vary with the revenue-raising mecha- 
nisms selected, but might include lim- 
its on the diversity of taxes in smaller 
jurisdictions, limits on taxes that have 
proved truly nonproductive in the past, 
referendum requirements past speci- 
fied taxing limits, or even legislative 
preemption or denial of specified taxes 
or tax levels but with a super-majority 
vote requirement. Other parts of the 
package might include debt limits as a 
function of revenue-raising capability, 
and enhanced state funding for at least 
a percentage of all state-mandated pro- 
grams.” 

Whatever the final features, fiscal 


The Constitution 
should preserve to 
the state the 
legislative authority 
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applicable statewide 


home rule is the logical and responsible 
response to decentralized government. 
When tax monies are raised and spent 
primarily at a government level where 
active taxpayers can be heard directly, 
it may be that the dissatisfied anti-tax 
voters of recent years will translate to- 
morrow to voters who are satisfied con- 
sumers of self-designed services. O 
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‘ 


ne may sojourn on the 

beaches of the Gold Coast 

of Florida with property 

values reaching to the 

stars and keep a home- 
stead of unlimited value free of claims 
of the trustee or creditors.” Accordingly, 
John Ayer once asked the following ethi- 
cal question: “[W]hether and to what 
extent is it proper to use bankruptcy 
as a ‘planning tool?’ ” The conclusion 
he reached indicated only that no clear 
consensus exists concerning the issue.* 
Moreover, judicial interpretation of the 
legislative history of the Bankruptcy 
Code has also contributed to the confu- 
sion regarding “pre-bankruptcy exemp- 
tion planning.” The often-quoted legis- 
lative history states: 


As under current law, the debtor will be 
permitted to convert nonexempt property 
into exempt property before filing a bank- 
ruptcy petition. The practice is not fraudu- 
lent as to creditors and permits the debtor 
to make full use of the exemptions to which 
he is entitled under the law.‘ 


Thus, the legislative history appears 


to condone counseling a debtor to con- 
vert nonexempt assets to exempt assets 


on the “eve of bankruptcy.” However, 
case law interpreting the legislative 
history differs from jurisdiction to ju- 
risdiction,® and in Florida several bank- 
ruptcy courts have recently addressed 
the issues specifically associated with 
the “homestead” and “pre-bankruptcy 
exemption planning.”® 

Florida has long been regarded as a 
“debtor’s haven” in large part due to 
Florida’s generous homestead exemp- 
tion. The protection of the homestead 
is mandated in the Florida Constitu- 
tion, which provides in relevant part: 
(a) There shall be exempt from forced sale 
under process of any court, and no judg- 
ment, decree or execution shall be a lien 
thereon, except for the payment of taxes and 
assessments thereon, obligations contracted 
for the purchase, improvement or repair 
thereof, or obligations contracted for house, 
field or other labor performed on the realty, 
the following property owned by a natural 
person: 


(1) a homestead, if located outside a 
municipality, to the extent of one hundred 
sixty acres of contiguous land and improve- 
ments thereon, which shall not be reduced 
without the owner’s consent by reason of 
subsequent inclusion in a municipality; or, 
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if located within a municipality to the ex- 
tent of one-half acre of contiguous land, 
upon which the exemption shall be limited 
to the residence of the owner or his family... .”” 


Although the Florida Constitution 
does not define the term “homestead,” 
it does provide various requirements 
and limitations which include an acre- 
age limitation, an ownership require- 
ment, and a residency limitation.® 
Thus, the Florida homestead exemption 
is absolute and each homeowner is per- 
mitted the full value of the residence, 
provided both domiciliary and size re- 
quirements also are satisfied.® 


Florida Bankruptcy Case Law 


Judge Paskay, the chief bankruptcy 
judge for the Middle District of Florida, 
in the case of In re Schwarb, 150 B.R. 
551 (Bankr. M.D. Fla. 1992), retreated 
from his long-standing position that 
“conversion” of nonexempt property to 
exempt property is not fraudulent per 
se.'° Judge Paskay denied the debtors’ 
motion for summary judgment on the 
objection to the exemptions, finding 
that the conversion by the debtors of 


Kos 
> 
S 
a 
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$210,000 from mutual funds (nonex- 
empt assets under Florida law) to 
$85,000 of prepaid annuities and sat- 
isfaction of their home mortgage (both 
exempt assets under Florida law) was 
done specifically to place nonexempt 
property out of the reach of creditors 
before filing bankruptcy." As a result, 
Judge Paskay denied the debtors an 
exemption to which they may otherwise 
have been entitled.” 

All of the facts in Schwarb are ex- 
treme," especially given the “conver- 
sion” of $210,000 of cash into exempt 
assets;'* however, the ruling is still very 
significant. Judge Paskay discusses the 
legislative history of §522 of the Bank- 
ruptcy Code and the history behind a 
debtor’s right to claim exemptions.'° He 
concludes that the exemptions were 
meant to preserve the opportunity to 
have a fresh start'® and to enable the 
debtor to maintain the ordinary means 
for conducting one’s day-to-day affairs.'’ 

Judge Paskay agrees with Bank- 

ruptcy Judge Phelps, quoting him in 
part: 
“[T]he conversion of non-exempt assets to 
exempt assets on the eve of bankruptcy is 
not, standing alone, fraudulent” and “the 
payment of regular monthly payments on 
the debtor’s homestead . . . or various such 
payments in the usual manner of living of 
the bankruptcy, are perfectly appropriate” 
but Judge Phelps damns “the deliberate 
enlargement of an exemption out of the 
usual and customary manner of living in 
contemplation of bankruptcy” as “cheating” 
which “shocks one’s conscience” and 
“bring[s] the whole bankruptcy process into 
disrepute.”* 

Judge Paskay also relies on general 
principles of equity to prohibit the 
“wholesale conversion” of nonexempt 
assets to cash which is then used to 
acquire exempt assets prior to bank- 
ruptcy, thereby preventing a distribu- 
tion of otherwise available assets to 
creditors.'° 

The case of In re Mollon, No. 92-90- 
CIV-ORL-19, slip op. (M.D. Fla. June 
16, 1993), involved the appeal of a bank- 
ruptcy court final judgment in which 
the court denied the discharge and 
homestead exemption for the debtor 
husband, but granted both exemptions 
for the debtor wife.”° Before moving to 
Florida, the debtor couple had experi- 
enced severe financial difficulties in 
New York.”! Indebted to a bank for 
nearly one-half million dollars, the 
debtors obtained a $255,000 loan from 
a relative of the wife, secured by a third 
mortgage on their only significant as- 


set—their marital home in New York.” 
Within 10 days after receiving the 
funds from the third mortgage, the 
debtors arranged for the purchase of a 
Florida business, signed a contract for 
the cash purchase of a Florida home, 
and visited a Florida bankruptcy attor- 
ney.”* 

The bankruptcy court concluded that 
the debtor husband had converted non- 
exempt assets to exempt assets with 
fraudulent intent,”* denied his dis- 
charge, and also sustained the objection 
to his homestead exemption. However, 
the court found the proof was insuffi- 
cient to deny the discharge and sustain 
the objection to the homestead exemp- 
tion as to the debtor wife.” On appeal, 
the district court held that the bank- 
ruptcy court’s conclusions regarding the 
debtor wife were clearly erroneous and 
reversed.”® 

Judge Fawsett found the wife had not 
only been present when all the trans- 
actions had occurred, but had actively 
participated in the procurement of the 
loan, the purchase of the Florida home, 
the consultation with the bankruptcy 


attorney, and the preparation of the 
bankruptcy schedules.?’ Accordingly, 
the district court reversed, in part, the 
bankruptcy court decision and denied 
the debtor wife’s discharge and also 
sustained the objection to her home- 
stead exemption.” 

The case of In re Coplan, 156 B.R. 88 
(Bankr. M.D. Fla. 1993), heard by Judge 
Corcoran, involved a Wisconsin couple 
who sold their home, moved to Florida, 
and purchased a house with cash. The 
debtor husband’s Wisconsin business 
experienced financial difficulties, and 
he faced substantial liability from a 
personal guaranty.” After resigning 
from the company, he was offered sev- 
eral Wisconsin jobs, but instead opted 
to move his family to Florida to pursue 
potential employment opportunities. 

One day after closing the sale on their 
Wisconsin home, the debtors paid 
$228,000 cash for a home in Winter 
Park.*! Approximately eight months 
after moving to Florida, the husband 
obtained full-time employment.* In the 
meantime, over $1.1 million in judg- 
ments accrued against the debtors in 
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Wisconsin.* Four months after finding 
a job and nearly one year after moving 
to Florida, the debtors filed their Ch. 7 
bankruptcy petition.** 

The bankruptcy court, guided by the 
holding of Judge Paskay in the Schwarb 
case, posed the issue: “[W]hether, con- 
sidering all the circumstances, the debt- 
ors’ relocation to Florida with the at- 
tendant purchase of the Winter Park 
home was for the specific purpose of 
shielding their assets from creditors.” 
In resolving the question, Judge 
Corcoran first considered the conse- 
quences had the debtors not moved to 
Florida. The creditors’ judgments would 
have attached to the debtors’ home- 
stead in Wisconsin,” and it would have 
become property of the bankruptcy es- 
tate, except for the $40,000 homestead 
exemption allowed under Wisconsin 
law.*? 

The bankruptcy court next concluded 
that the debtors’ contention that they 
moved in order to pursue employment 
opportunities was not credible. Rather, 
the evidence proved that the debtors 
were aware of the financial problems 
mounting in Wisconsin and the prob- 
able adverse consequences.* As a re- 
sult, the court found that the debtors’ 
action revealed a concerted effort to 
thwart their creditors recovery and 
maximize their exemptions.*® Accord- 
ingly, Judge Corcoran denied the 
claimed Florida homestead exemption, 
but granted the debtors the $40,000 
exemption provided by Wisconsin law.“ 


11th Circuit Court of Appeals: 
In Re Englander 

Recently, the 11th Circuit Court of 
Appeals affirmed the bankruptcy court 
and district court on appeal in the case 
of In re Englander, 95 F.3d 1028 (11th 
Cir. 1996). Englander involved debtors 
who attempted to exempt a homestead 
property lying within a municipality on 
more than one-half acre under Art. X, 
§4 of the Florida Constitution.*! Bank- 
ruptcy Judge Dickinson began his opin- 
ion at the trial level as follows: 


“[A] debtor’s homestead exemption is his 
castle.” This matter is currently before the 
Court on the parties’ cross motions for sum- 
mary judgment on the debtors’ claimed 
homestead exemption. The specific question 
posed to the Court is how may a debtor, 
under Florida law, lay out his castle.** 


The undisputed facts of the case can 
be outlined as follows: On September 
27, 1990, Edward and Phyllis En- 


Courts have 
uniformly held that 
purpose of 
homested exemption 

law is to protect 
debtors and their 
dependents from 


destitution, even in 
the face of valid 
creditors’ claims 


glander filed a joint petition under Ch. 
7 of the Bankruptcy Code.* The debt- 
ors claimed over $2,400,000 as exempt 
property including their homestead in 
Winter Park, on Lake Mizell. In their 
initial bankruptcy schedules, the debt- 
ors claimed their entire homestead as 
exempt. This claim of homestead ex- 
emption on their entire residence was 
without any legal basis since the resi- 
dence acreage greatly exceeded the al- 
lowable amount which could be ex- 
empted under Florida law. The 
residence in question lay within the 
municipality of Winter Park on a 
lakefront tract, which contained a one- 
story residence plus a detached two- 
story garage which the debtors rented 
to a third party. The parties stipulated 
that the tract of land on which the debt- 
ors’ residence was located could not be 
subdivided due to local zoning and 
building regulations. 

Creditors filed formal objections to 
various exemptions claimed by the 
debtors, including their homestead ex- 
emption. In their answer to the objec- 
tion, the debtors “admitted” that the 
size of the homestead was .57 acres, 
slightly larger than the .5 acres allow- 
able as a homestead under Florida 
law.** Eventually, the debtors admitted 
that their previous statements concern- 
ing the size of the lot upon which the 
homestead was located had been “in 
error” and finally on the basis of a sur- 
vey admitted that the actual size of the 
lot was 1.05 acres, more than twice the 
acreage allowable as a homestead ex- 
emption under the Florida Constitu- 
tion. 

The half-acre on which the debtors 
claimed a homestead exemption totally 
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surrounded the .55 acres of the real 
property on which the debtors could not 
claim an exemption.* This designation 
of exempt property by the debtors ren- 
dered the nonexempt tract worthless 
since there was no access to roads, utili- 
ties, or lake frontage. It was clear that 
the nonexempt tract, as cunningly con- 
figured by the debtors, could neither be 
conveyed by a recordable deed nor could 
a house or any other improvements be 
built there. The bankruptcy court found 
that the debtor’s designation of the ex- 
empt portion of the debtors’ residence 
was specifically made in order to elimi- 
nate any value which the nonexempt 
tract might have with the specific in- 
tent to defraud their creditors. 

The 11th Circuit Court of Appeals 
stated the issue on appeal as “whether 
the bankruptcy court can order the sale 
of a claimed homestead property, which 
exceeds the area limitation under the 
homestead provision and cannot be 
practically or legally subdivided, and 
order an apportionment of the pro- 
ceeds.”** No Florida state court has ever 
considered this precise issue. 

The creditors asserted that the debt- 
ors could not select the shape of the 
half-acre in such a way as to prevent a 
division of the residence or to eliminate 
all access of the remaining nonexempt 
.55 acres.” The debtors cited Frase v. 
Branch, 362 So. 2d 317 (Fla. 2d DCA 
1978), and cavalierly argued that they 
have an unlimited right to designate 
any half-acre of a municipal tract with- 
out any regard to their creditors’ rights 
or claims. 

Courts have uniformly held that the 
purpose of Florida’s homestead exemp- 
tion law is to protect debtors and their 
dependents from destitution, even in 
the face of valid creditors’ claims.** Fur- 
ther, the laws governing the homestead 
exemption have been liberally con- 
strued to achieve these purposes. How- 
ever, courts are also uniform in hold- 
ing that Florida’s generous homestead 
exemption laws should not become “in- 
struments of fraud” to deprive creditors 
of funds to which they would otherwise 
be entitled. The Englander bankruptcy 
court found, and the 11th Circuit Court 
of Appeals agreed, that the debtors 
acted in “bad faith” and “with a clear 
intent to defraud their creditors,”*? as 
evidenced by their conduct concerning 
the multiple misleading pleadings filed 
and the attempted gerrymandering re- 
garding their homestead exemption. 
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The bankruptcy court held that the 
slow process of disclosure and the fact 
that the debtors always attempted to 
disguise the exact size of the tract of 
land on which their homestead was lo- 
cated was done intentionally. Bank- 
ruptcy Judge Dickinson drew from an 
old saying and stated, “(T]he debtors 
have... not protected their castle with 
the moat of their homestead exemption 
but are instead attempting to illegally 
deprive their creditors of the value of 
the non-exempt tract by constructing 
siege lines around it.”>! The bankruptcy 
court held that Florida’s homestead 
exemption, while generous, does not 
permit the designation of a homestead 
on a larger tract of land when that des- 
ignation will render the non-exempt 
portion valueless or eliminate any rea- 
sonable access to the non-exempt prop- 
erty.” Finally, the bankruptcy court 
stated that “the selection by the debt- 
ors is not a reasonable exercise of their 
homestead rights as the shape chosen 
prevents all access, other than by heli- 
copter, to the remaining parcel.” 
Therefore, the bankruptcy court held 
the homestead designation was im- 
proper, and ordered a sale of the home- 
stead property and an allocation of the 
proceeds. 

The 11th Circuit Court of Appeals 
relied on O’Brien v. Heggen, 705 F.2d 
1001, 1004 (8th Cir. 1983),°* which 
holds that if the property cannot be 
practically or legally divided, then a 
sale of the entire parcel with an accom- 
panying apportionment of the proceeds 
is an “eminently fair resolution.”*° The 
court held that the debtors would re- 
ceive the value of their homestead land 
in cash, which will retain its exempt 
status. The debtors could then repur- 
chase a homestead or bid on their ex- 
emption at a sale, thereby fulfilling the 
purpose of the Florida homestead ex- 
emption law by providing shelter for 
debtors and their families. The credi- 
tors will also benefit as the trustee and 
will recover the proceeds of the nonex- 
empt tract for distribution to creditors 
under the Bankruptcy Code.*® 

The debtors had argued that the lit- 
eral language of the Florida Constitu- 
tion prohibited a sale of the homestead 
pursuant toArt. X, §4(a)(1) of the 
Florida Constitution. The 11th Circuit 
Court of Appeals held that such a strict 
construction has not been applied, and 
in the instant case a judicial sale was 
necessary to enforce the homestead 


limitation of the Florida Constitution 
itself.*” The bankruptcy court stated 
that “the homestead exemption cannot 
be used, even in conjunction with zon- 
ing laws, to unjustly impose a detri- 
ment upon the rights of creditors.” 


Conclusion 

Generally, courts have not allowed 
the wholesale conversion of nonexempt 
assets to exempt assets. The debtors’ 
homestead exemption is their castle in 
Florida. In the area of “homestead pre- 
bankruptcy planning,” the courts have 
acertain amount of latitude, which has 
generally been used to reach equitable 
results as in the cases of Schwarb, 
Mollon, and Coplan. The Englander 
case is very significant in respect of the 
Florida homestead exemption. The 11th 
Circuit Court of Appeals in Englander 
has determined that the homestead can 
be sold and proceeds divided when the 
size requirements exceed those allowed 
under the Florida Constitution. The 
homestead exemption is intended to be 
a shield, not a sword, and should not 
be applied to make it an instrument of 


fraud or an unreasonable imposition on 
creditors. O 
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omestead is a concept 

created by statute and 

the Florida Constitu- 

tion that was unknown 
in common law. It is defined as real 
property equal to 160 acres of contigu- 
ous land outside a municipality or one- 
half acre of contiguous land inside a 
municipality, with improvements 
thereon, and without regard for value, 
that the owner and or the owner’s fam- 
ily uses as a residence. Homestead 
property is exempt from forced sale and 
no judgment, decree, or execution is a 
lien on the homestead, except taxes, as- 
sessments, and obligations under cer- 
tain contracts. These exemptions inure 
to the surviving spouse or heirs of the 
owner. A homestead cannot be devised 
if the owner is survived by a spouse or 
minor child, except the homestead may 
be devised to the owner’s spouse if there 
is no minor child. Fla. Const. Art. X, 
§4(c); FS. §732.4015. If the homestead 
is not devised as permitted by law and 
the Constitution, it descends in the 
manner as intestate property. F.S. 
§732.401(1). However, if a decedent is 


survived by a spouse and lineal descen- 
dants, the surviving spouse takes a life 
estate in the homestead with a vested 
remainder to the lineal descendants in 
being at the time of decedent’s death. 
Id. 

The original purpose of the constitu- 
tional homestead was to protect the 
rights of a surviving spouse or minor 
child by precluding them from losing 
their home and means of livelihood. See 
Bigelow v. Dunphe, 143 Fla. 603, 197 
So. 328 (1940); Hartwell v. Blasingame, 
584 So. 2d 6 (Fla. 1991); City National 
Bank of Fla. v. Tescher, 578 So. 2d 701 
(Fla. 1991) (restraint on the right to 
devise the homestead should not be 
extended beyond what is expressly al- 
lowed in the Constitution). Restrictions 
on the devise of the homestead first 
appeared in the 1885 Florida Consti- 
tution, which provided that if the 
“holder” of the exemption “be without 
children,” he could dispose of his home- 
stead by will in a manner provided by 
law. Fla. Const. Art. X, §3 (1885). Revi- 
sions adopted in 1968 provided that the 
homestead would not be subject to de- 


vise if the owner is survived by a spouse 
or minor child. Fla. Const. Art. X, §4(c). 

The late Judge Gavin Letts of the 
Fourth District Court of Appeal referred 
to homestead litigation as the “continu- 
ing saga” and called the constitutional 
homestead a “legal chameleon” because 
of the endless efforts to understand its 
application and shape the archaic con- 
cept to fit modern life and times. 

Litigation in this “continuing saga” 
has increased substantially since 1984, 
when the legislature passed House 
Joint Resolution 40. HJR 40 recom- 
mended what appeared to be a simple 
amendment to Art. X. The proposed 
amendment was approved by the elec- 
torate and became effective January 8, 
1985. The ballot summary upon which 
the people voted said: 


EXEMPTION OF HOMESTEADAND PER- 
SONAL PROPERTY FROM FORCED 
SALE.—Provides that the exemption of a 
homestead and of personal property to the 
value of $1,000 from forced sale and certain 
liens shall extend to any natural person, not 
just head of a family. 


The actual amendment simply 
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changed the term “head of a family” to 
“natural person” at the end of subsec- 
tion (a) preceding subparagraph (1) of 
§4 of Art. X of the Florida Constitution. 
As a result, §4 of Art. X of the Florida 
Constitution now reads: 


Section 4. Homestead; exemptions.— 


(a) There shall be exempt from forced 
sale under process of any court, and no judg- 
ment, decree or execution shall be a lien 
thereon; except for the payment of taxes and 
assessments thereon, obligations contracted 
for the purchase, improvement or repair 
thereof, or obligations contracted for house, 
field or other labor performed on the realty, 
the following property owned by a natural 
person: 


(1) a homestead, if located outside a 
municipality, to the extent of one hundred 
sixty acres of contiguous land and improve- 
ments thereon, which shall not be reduced 
without the owner’s consent by reason of 
subsequent inclusion in a municipality; or 
if located within a municipality, to the ex- 
tent of one-half acre of contiguous land, 
upon which the exemption shall be limited 
to the residence of the owner of his family; 


(2) personal property to the value of 
one thousand dollars. 


(b) These exemptions shall inure to the 
surviving spouse or heirs of the owner. 


(c) The homestead shall not be subject 
to devise if the owner is survived by spouse 
or minor child, except the homestead may 
be devised to the owner’s spouse if there be 
no minor child. The owner of homestead real 
estate, joined by the spouse if married, may 
alienate the homestead by mortgage, sale 


“No, I’m not on trial here. I'm on the jury!” 


Since the adoption 
of the 1984 
amendment, the 
residence of any 
person who dies 
survived by a spouse 
and or lineal 
descendants may 
not be devised as 
they wish 


or gift and, if married, may by deed trans- 
fer the title to an estate by the entirety with 
the spouse. If the owner or spouse is incom- 
petent, the method of alienation or encum- 
brance shall be as provided by law. 


Testimony at the full meeting of the 
House Judiciary Committee on March 
29, 1983, indicated that the purpose of 
the amendment was “to give protection 
against forced sale for the homestead 
of a single person, a divorced person, 
any person who has a homestead, 
rather than just a head of a family.” The 
practical effect of the amendment was 
to expand the class of persons eligible 
to take advantage of the protections 
offered by the homestead provision. 
Public Health-Trust of Dade County v. 
Lopez, 531 So. 2d 946 (Fla. 1988). 

Unfortunately, all of the legislative 
testimony and reports referred only to 
subparagraphs (a) and (b), and there is 
no legislative history to clarify what the 
framers of the amendment intended to 
happen to the restriction on devise con- 
tained in 94(c) ofArt. X. The impact was 
profound, although apparently unin- 
tended. 

Adoption of the amendment effec- 
tively repealed F.S. §222.19(1) (1983), 
which had provided that it was the de- 
clared intention of the legislature that 
the purpose of the constitutional ex- 
emption of the homestead was to shel- 
ter the family and the surviving spouse. 
However, F.S. §732.401, which sets 
forth how homestead property shall 
descend, remained unchanged. This 
further confused the application of the 
restriction on the devise of homestead 
property. 

The Supreme Court struggled with 
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the inequities created with the unin- 
tended results in the case of In re Es- 
tate of John A. Sholtz, 543 So. 2d 219 
(1989). The majority opinion “doubted 
whether the proponents of the amend- 
ment considered its effect as related to 
the prohibition against the devise of 
homesteads” but concluded that the 
language of Art. X, §4 was clear and 
unambiguous and any inequities cre- 
ated by the adoption of the amendment 
could not be taken into consideration. 
A concurring opinion went on to note 
that the “practical effect .. . is to allow 
a spouse who has abandoned one home- 
stead and established another to have 
claim to two homesteads.” 

Prior to the adoption of the 1984 
amendment, if a husband and wife were 
estranged and living separately and 
apart and there were no children liv- 
ing with the homesteader, the home- 
stead status would most likely not ap- 
ply because of the concepts of 
abandonment and inequity and the 
homesteader could devise the property 
as he or she wished. Since the adoption 
of the amendment, the residence of any 
person who dies survived by a spouse 
and or lineal descendants may not be 
devised as they wish, but must pass as 
follows: 

(a) If the homeowner has a spouse or 
minor child, no devise is permitted. The 
homestead passes to the surviving spouse, 
estranged or not, for life with a vested re- 
mainder in the lineal descendants of the 


homeowner living at his or her death, per 
stirpes. 


(b) If the homeowner has a surviving 
spouse, estranged or not, and adult children, 
the homeowner may devise the residence 
to the surviving spouse, but only in fee 
simple. 


(c) If the homeowner has only a surviv- 
ing spouse, estranged or nor, the homestead 
goes to the surviving spouse, regardless of 
intent or devise. 


(d) If the homeowner is survived by lin- 
eal descendants and no surviving spouse, 
the homestead passes to the lineal descen- 
dants, per stirpes. 


(e) If the homeowner is survived by nei- 
ther a spouse nor lineal descendants, the 
property may be devised as any other prop- 
erty, but may be subject to the laws of de- 
scent and distribution in the absence of a 
testamentary disposition. 


Times have changed since the restric- 
tion on devise was first created. The 
high rate of divorce and subsequent 
remarriages has created many nontra- 


ditional households. Ease of air travel 
means spouses and children may not 
live in the same state or even the same 
country. These transformations have 
resulted in many situations that 
graphically illustrate how archaic the 
restriction on devise language really is. 
For example, a surviving wife’s desire 
to move her children closer to her fam- 
ily is complicated by the need to pro- 
tect the children’s vested remainder in 
the homestead. If the decedent husband 
had children from a prior marriage, the 
sale of the homestead would be further 
complicated by the need to protect the 
vested remainder of the children of the 
first marriage as well, forcing the sur- 
viving spouse to negotiate with the 
former spouse in order to effect a sale 
of the residence. In another example, a 
wife with small children is abandoned 
by her husband but manages to pur- 
chase a home. She can neither sell the 
home nor obtain a mortgage loan with- 
out dissolving the marriage or somehow 
locating her husband and having him 
join in the deed or mortgage. In King v. 
Ellison, 648 So. 2d 666 (Fla. 1994), the 
decedent clearly wished his stepchil- 
dren to share in his estate with his lin- 
eal descendants, or natural children. 
He and his wife executed wills be- 
queathing all of their property to each 
other and then to their children and 
stepchildren, “share and share alike.” 
The decedent survived this wife and 
remarried without changing his will. In 
spite of his clear intent, the court was 
forced to set aside the portion of his 
devise that constituted his homestead 
because he was survived by a spouse 
who received a life estate in the home- 
stead with his lineal descendants, and 
not his stepchildren, receiving a vested 
remainder. As Justice Kogan pointed 
out in his specially concurring opinion, 
one cannot control the descent of home- 
stead property in a manner other than 
that permitted by Art. X, § 4(c). 

The creation of the life tenancy also 
creates problems. The life tenant is li- 
able for mortgage payments, taxes, and 
upkeep of the homestead property. It 
seems unreasonable to require the ten- 
ant to enhance the remainder interests, 
who are most likely not the lineal de- 
scendants of the life tenant. There have 
been occasions, too, when a surviving 
spouse could not afford to maintain the 
property without the contributions of 
the deceased spouse, but the remain- 
der interests refused to enter into an 


agreement that would allow the life 
tenant to sell the property. 

Homestead is unique in that it vests 
as a matter of law in the persons en- 
titled to receive it. It is self-acting and 
no action need be taken in order to 
transfer the title, or the attendant re- 
sponsibilities. Title transfers upon the 
death of the owner of the homestead. 
In addition to immediately placing the 
responsibilities of the upkeep of the 
property on the life tenant, this can also 
create title problems when a search 
must be conducted to locate spouses or 
minor children who may reside in other 
states or countries. 

Since the adoption of the amendment 
to §4 in 1985, the Florida Legislature 
has several times considered bills that 
attempted to solve the problem. In 
1987, Sen. Fred Dudley filed Senate 
Joint Resolution (SJR) 880 and Senate 
Bill 881. The joint resolution would 
have amended the Constitution to re- 
move the restrictive language on the 
devise of homestead property and the 
bill would have amended FS. §732.401 
and repealed §732.4015. There was no 
House companion to these bills and 
both died without being heard in the 
Senate Judiciary Civil Committee. In 
1988, Sen. Dudley tried again with SJR 
21. In addition to removing the restric- 
tion on devise, this bill also provided 
that the exemption of homestead prop- 
erty from forced sale inured only to the 
surviving spouse or dependent (empha- 
sis added) heirs of the owners. The bill 
was heard and passed by the Senate 
Judiciary Civil Committee, but died in 
the Committee on Rules and Calendar. 
There was no House companion. In 
1992 Sen. Dudley filed SJR 922 and 
Rep. Robert Trammell filed House Joint 
Resolution (HJR) 2147. These bills sim- 
ply removed the restrictive devise lan- 
guage from §4. The Senate resolution 
passed the Senate Judiciary Commit- 
tee and the Senate Committee on Rules 
and Calendar and went on to win the 
unanimous approval of the full Senate. 
The House companion measure passed 
the House Judiciary Committee and 
went directly to the House calendar 
where it unfortunately got caught up 
in the last hectic days of the session and 
died without being taken up by the full 
House. Sen. Dudley and Rep. Trammell 
repeated their efforts in 1993 with SJR 
142 and HJR 1107 with almost the 
same results—both bills passed out of 
their respective committees but each 


died on the calendar without being con- 
sidered. 

It is clear that the underlying pur- 
pose for the restriction on the devise of 
homestead property is no longer viable. 
The majority of Florida citizens earn 
their living from other than the land. 
The family unit has changed dramati- 
cally and family obligations in the event 
of a premature death are most often 
satisfied by measures such as life in- 
surance, rather than homestead prop- 
erty. Almost all married couples own 
their home as tenants by the entirety 
which is not subject to the restriction. 
Only single homeowners with minor 
children or married persons owning his 
or her own home in their individual 
names are not allowed to freely alien- 
ate their property. The general public 
is largely unaware of the restriction and 
this lack of understanding often leads 
to undesirable and confusing results. 
Therefore, the Real Property, Probate 
and Trust Law Section of The Florida 
Bar recommends that the first sentence 
of subparagraph (c) of Art. X, §4 of the 
Constitution, which contains the sen- 
tence restricting the devise of home- 
stead property, be repealed and also 
that F.S. §732.4015, which mirrors the 
constitutional provision, also be re- 
pealed. 
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loridians for Health 
( Care Choice has 
mounted a substantial 
constitutional petition 
drive to add even more language to the 
Florida Constitution. The language of 
the amendment is intended to allow all 
citizens of Florida the right to choose 
their own health care provider.' The 
intent appears to prevent insurance 
companies, managed care arrange- 
ments, HMOs, and similar health care 
agencies from forcing the participants 
to select physicians from a limited list. 
The arguments on both sides are very 
compelling. Also compelling is the ques- 
tion of whether the proposed amend- 
ment would survive a Supreme Court 
challenge. 

Managed care type providers claim 
that they can save employers’ premium 
dollars by more closely controlling 
medical costs through selected provider 
networks and “gatekeeper physicians.” 
These “gatekeeper physicians” are pri- 
marily family doctors who make deci- 
sions regarding the necessity of treat- 
ments of their patients. They also 


control the referral of patients to spe- 
cialists. Through this process, they 
claim that the quality of medical care, 
as well as availability of care, would 
increase. 

Managed care medical plans have the 
ability to evaluate the credentials and 
qualifications of all participating phy- 
sicians and providers, thus insuring 
quality. Proponents of managed care 
believe the average patient does not 
have the information or does not seek 
the information to make an informed 
decision on the quality or credentials 
of the provider. Patients typically make 
decisions on their provider based upon 
the “likability factor.” 

Savings in medical care costs are sup- 
posedly passed on to the consumer, usu- 
ally the employer, which allows employ- 
ers to continue to provide health 
insurance benefits to employees. In the 
not so distant past, health care premi- 
ums were increasing at an alarming 
rate. This caused many employers to 
drop or reduce health care coverage 
available to employees. Employees 
were not able to afford to buy their own 
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individual policies and ended up with- 
out health care insurance. HMOs and 
managed care arrangements were the 
answers to the problem. These arrange- 
ments claimed to have stabilized costs 
and held the line on health care premi- 
ums. 

Opponents of managed care medical 
systems, which require plan partici- 
pants to select from a predetermined 
list, claim that the quality of care is 
sacrificed to achieve lower costs. Oppo- 
nents believe that medical care will be 
restricted, leading to some serious 
medical problems going undiagnosed or 
untreated to save costs. “Unnecessary 
tests” have been cut out by the primary 
gatekeeper physicians. Of course, those 
who were allowed to have that one test 
that saved their life would never say it 
was “unnecessary.” Opponents believe 
that the physicians, and not an 
undereducated adjuster or some prac- 
tice parameter manual, should decide 
what tests or treatments are appropri- 
ate. 

Health care has become one of the 
largest industries in our country, as well 
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as one of the most powerful (remember 
the Hilary Clinton medical care de- 
bates). It is claimed that bottom-line 
profits have become more important 
than the health and well being of the 
patient. No longer is the patient in- 
volved in the decisions about what 
medical care he or she or their children 
can get. It must now be preapproved at 
a predetermined cost from an approved 
practice parameter. If it seems unusual 
or does not fit into the “cookbook,” it is 
disallowed. Opponents of managed care 
systems claim that humans are not 
machines and specific treatments do 
not give the same results in every pa- 
tient. They further claim that the cost 
of a procedure should not be the decid- 
ing factor in whether the treatment is 
appropriate. Correctly diagnosing and 
treating a health care problem is much 
cheaper than allowing the problem to 
become serious. The bottom line is not 
higher profits, but preserving human 
life. Opponents claim that one cannot 
put a price on saving a life, especially 
if it is a loved one. 

Proponents of health care choice fur- 
ther claim that the average Floridian 
is intelligent enough to select qualified 
health care providers. They do not 
agree that insurance companies are 
smarter or in a better position to make 
such decisions. They claim that insur- 
ance companies utilize factors that do 
the best for the bottom-line profits. It 
is their fear that once the insurance 
companies get control, physicians make 
medical treatment decisions to avoid 
offending the insurance company for 
fear of being removed as an authorized 
provider. It was clear in the Hilary 
Clinton health care debates that the 
number one priority of patients is 
choice of their physician. Supporters of 
the continued freedom to select a phy- 
sician express a fear that this is no more 
than socialized medicine with the in- 
surance companies controlling the care. 
Do Floridians want socialized medi- 
cine? 

Responding to mandatory managed 
care in the workers’ compensation statu- 
tory changes, the “any willing provider” 
amendment was born. Any petition re- 
quires collecting 429,428 signatures from 
registered voters to be on the general elec- 
tion ballot. However, before it can be 
placed on the election ballot, the petition 
must first get Supreme Court approval.” 
The petition cannot even be submitted 
to the court until it can be shown that 


No longer is the 
patient involved in 
the decisions about 
what medical care 

is received... . It 

must now be 
preapproved at a 
predetermined cost 
from an approved 
practice parameter 


42,945 approved signatures have been 
gathered in 12 congressional districts. 
In addition, the petition form and lan- 
guage must be approved by the Divi- 
sion of Elections before any signature 
gathering can occur. 


Art. XI, §3 of the Florida Constitu- 
tion guarantees the right of the people 
to amend or revise the Constitution by 
the initiative petition drive process. 
This, however, is not without limita- 
tions. The petition must not violate the 
single-subject rule, which means that 
the petition must not embrace more 
than one subject and matter directly. 

The Attorney General shall seek an 
advisory opinion from the Supreme 
Court to determine if the petition is in 
compliance with the single-subject re- 
quirement.* The Supreme Court must 
also determine if the ballot title and 
summary are stated in clear, unam- 
biguous, nonpolitical language.* The 
court has stated over and over that the 
ballot language must be objective, must 
not contain political rhetoric, must be 
clear, must be informative, and must 
be accurate.*® 

The Supreme Court does not and will 
not look to the wisdom or merit of an 
amendment proposed by initiative.® 


= 


Help us find homes... _ 


..For the children of Florida. 


Daniel Memorial’s 
Adoption Information Center 
A statewide program sponsored by 


DANIEL MEMORIAL 


-800-96-ADOPT 
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The “any willing provider” petition 
language does not appear to violate the 
single-subject rule. This petition sim- 
ply restricts anyone from infringing on 
the right of an individual to choose a 
medical provider who is willing to pro- 
vide care under the terms and condi- 
tions of the existing medical plan. It 
would not infringe on the contracts be- 
tween the health care agency and the 
medical provider. It also would not af- 
fect the rights and obligations of the 
parties as to entitlement to care. It 
would only affect who would provide the 
care. Therefore, it would not violate the 
constitutional restriction on impairing 
the obligation of contracts.’ The lan- 
guage does not appear to modify the 
contractual terms for payment of ben- 
efits, it would simply expand on the list 
of approved doctors which can change 
during the term of the policy. 

It could be argued that the petition 
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might affect other parts of the Consti- 
tution, such as Art. I, §6, which guar- 
antees the right for employees to enter 
into collective bargaining agreements 
through labor organizations. However, 
the court has also held that because an 
amendment might interact with other 
sections of the Constitution, does not 
invalidate the petition language.® 

This petition appears to meet the le- 
gal standards to be approved by the 
Supreme Court for submission to the 
voters, should the required number of 
signatures be gathered. However, gath- 
ering nearly a half-million signatures 
is not an easy task. It does appear that 
the petition is gaining strength as it 
gains support in the medical commu- 
nity. So far, Floridians for Health Care 
Choice has been able to gather more 
than 100,000 signatures. They still 
have more than 300,000 to go, and they 
have not taken the language before the 
Supreme Court. They must accomplish 
both of these goals by the summer of 
1998 before the people of Florida will 
see this on the ballot. 

Polls have shown that more than 70 
percent of the citizens support the pe- 
tition and the right to choose their own 
doctor. However, Jon Shebel, president 
of Associated Industries of Florida, was 
quoted in the November 1, 1995, issue 
of The Wall Street Journal as stating 
that they were prepared to spend $15 
million on a statewide campaign to 
fight the petition. This statement dem- 
onstrates the significance of the peti- 
tion. This would place it only second to 
the $16 million spent on the petition 
advertising to bring casino gambling 
into the state. He further stated that 
business and insurance leaders will 
spare nothing to defeat the amendment. 

In Colorado, the trial lawyers at- 
tempted to pass a somewhat similar 
proposal which affected only workers’ 
compensation cases. Insurance and 
business interests spent millions on 
advertising and were able to convince 
voters to defeat the proposal. The peti- 
tion sponsored by Floridians for Health 
Care Choice is more broad and would 
affect anyone who does not have the 
right to choose their own physician, 
making it more appealable to the aver- 
age voter. 

The real question is whether this is 
a problem which would be best ad- 
dressed by the legislature. The answer 
is yes. However, in 1995, more than a 
dozen bills were filed which addressed 
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this issue. None were passed. Propo- 
nents of the “any willing provider” 
amendment state that since the legis- 
lature has failed to act, the people of 
Florida should have the right to decide. 
Health care costs and premiums cer- 
tainly need to be affordable, but should 
it be at the expense of the patient? It 
appears that one critical building block 
of health care has been overlooked, the 
patient. The opinion and voice of the 
patient in making medical decisions are 
becoming very faint. Where would 
health care be without the patient? 
Where are we headed with health care? 
Can we avoid making constant changes 
to the Constitution to solve concerns of 
the times? Should we even tamper with 
the document that forms the basis of 
our government? These are all ques- 
tions that need to be answered. We may 
get some guidance from the Constitu- 
tion Revision Commission. We can only 
hope that the Constitution does not 
become just another document clut- 
tered up with matters best dealt with 
by the legislature. O 


1 Article I of the Constitution of the State 
of Florida is hereby amended to add the fol- 
lowing: 

“(1) Section 24. Right to Select Health Care 
Providers.— 

(a) The right of every natural person to 
the free, full and absolute choice in the se- 
lection of health care providers, licensed in 
accordance with state law, shall not be de- 
nied or limited by law or contract. 

(b) This section shall not be construed to 

limit the authority of the state to regulate 
health care providers to ensure the preser- 
vation of the health, safety and welfare of 
the public. 
(2) This amendment shall take effect on the 
date it is approved by the electorate, how- 
ever, this section shall not be applied to 
impair the obligations of contracts existing 
and in force at the time this section takes 
effect.” 

2 Const. art. IV, §10. 

3 Fia. Stat. §103.161(1). 

4 Fia. Stat. §§103.161(1) and 16.061. 

5 Smith v. American Airlines, 606 So. 2d 
618 (Fla. 1992); Advisory Opinion to the 
Attorney General re: Tax Limitation, 644 So. 
2d 490 (Fla. 1994); In re: Advisory Opinion 
to the Attorney General—Save Our Ever- 
glades Trust Fund, 636 So. 2d 1336 (Fla. 
1994). 

® Advisory Opinion to the Attorney Gen- 
eral, re: Florida Locally Approved Gaming, 
656 So. 2d 1259 (Fla. 1995). 

7 Fa. Const. art. I, §10. 

8 Advisory Opinion to the Attorney Gen- 
eral, English—The Official Language of 
Florida, 520 So. 2d 11 (Fla. 1988). 
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n 1968, Florida adopted a 
new Constitution. One 


provision in the 1968 

Constitution provides a 
procedure for Florida citizens to amend 
or revise the Florida Constitution by 
ballot initiative. Also known as direct 
democracy, initiatives adhering to the 
strict requirements provided in Art. XI 
bypass the legislature and are submit- 
ted directly to the public for approval.! 
Twenty-three other states also provide 
for some type of initiative and referen- 
dum process,” and a record-setting 94 
ballot questions were presented to the 
people in 20 states during the 1996 elec- 
tion.’ 

With the growth of popularity of bal- 
lot initiatives as a means of advancing 
matters where the public believes that 
the legislature should act but has failed 
to do so, some genuine problems have 
arisen with respect to using the initia- 
tive process to amend the Florida Con- 
stitution. We propose inserting in the 
present Art. XI, §3 of the Florida Con- 
stitution, as it pertains to the initiative 
process, a statutory initiative procedure 


to address these problems. We recom- 
mend that the Constitution Revision 
Commission‘ examine the issue and 
consider such a revision. 

The Florida Constitution should ad- 
dress only those issues relating to the 
organization, power, and framework of 
the government and the rights of the 
people with respect to their govern- 
ment. Statutory law, on the other hand, 
commands or prohibits actions. We be- 
lieve the difference between the two 
should be recognized and addressed as 
it pertains to ballot initiatives. While 
debate remains concerning the in- 
fringement of initiatives on the alloca- 
tion of power under the Constitution to 
the legislature as an undesirable alter- 
ation of the very structure of represen- 
tative democracy itself, one thing is 
certain— such initiatives are beginning 
to distort the primary purposes of the 
Florida Constitution: to limit the pow- 
ers of the legislature; and to define and 
allocate government functions among 
the various branches. As such, the 
Florida Constitution is not “a vehicle 
for making positive law” and some pro- 


posals are better suited for statutory 
initiatives. “By transcending time and 
changing political mores, the Constitu- 
tion is a document that provides sta- 
bility in the law and society’s consen- 
sus on general, fundamental values. 
Statutory law, on the other hand, pro- 
vides a set of legal rules that are spe- 
cific, easily amended, and adaptable to 
the political, economic, and social 
changes of our society.”® We would rec- 
ommend that the Constitution Revision 
Commission consider an amendment to 
the Florida Constitution to provide for 
statutory initiatives. 

Direct democracy advocates espouse 
the benefits of ballot initiatives for giv- 
ing the citizenry a clearer role in de- 
manding government action and re- 
sponsiveness to the needs and desires 
of the people, as well as producing open 
and active debate on important issues, 
and increasing voter participation in 
the election progress. However, there 
are some serious problems with the 
process which the commission should 
address. 

First is the signature requirement. 
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Fla. Const. Art. XI, §3 requires that 
initiative proponents gather signatures 
equaling eight percent of the votes cast 
in each of one-half of the state’s con- 
gressional districts and in the state as 
a whole in the most recent presidential 
election. While proponents claim that 
it unites groups and gets people on the 
streets advancing ideas, the fact is that 
paid signature gathers have assumed 
the task, creating the potential for 
fraudulent signatures, pressure upon 
individuals to sign the petitions, and 
ensuring increased costs. In 1976, the 
average cost to get an initiative on the 
ballot was $45,000, but by 1990 the 
costs rose to over $1 million.’ Some 
limitations or restrictions on the use of 
professional signature-gatherers in the 
initiative process should be considered. 

However, it will be necessary to pro- 
ceed very carefully in this area in view 
of several decisions on this issue. In 
Meyer v. Grant, 486 U.S. 414 (1988), a 
unanimous Court ruled that a complete 
ban on paid petitioners violated the 
First Amendment; and on August 15, 
1996, in Bernbeck v. Moore, 936 F. Supp. 
1543 (D. Neb.) (1996), a federal district 
court held that the First Amendment 
was violated by a state law permitting 
only registered voters to circulate ini- 
tiative petitions. In Bernbeck, there was 
no provision under Nebraska law bar- 
ring the hiring of out-of-state campaign 
consultants, printers, canvassers, or 
lobbyists, so the Court felt logic com- 
pelled the conclusion that petition- 
bearers should not be subjected to the 
particular qualification that they be 
registered voters. However, the Court 
did say the state could show a compel- 
ling need for petitioners to provide both 
permanent and temporary addresses. 


Presumably, therefore, a state could 
show a compelling need for other types 
of information which might be required 
to prevent fraudulent practices. 

Under the present state of the law, 
as declared in Buckley v. Valeo, 424 U.S. 
1 (1976), and its undergirding principle 
that freedom of speech bars expendi- 
ture limits unless they are combined 
with some form of public financing, any 
restrictions on limiting the amount of 
money that could be specifically allo- 
cated for the purpose of hiring petition 
bearers would have to pass strict 
scrunity. However, the requirements of 
showing a compelling need and that the 
restrictions are narrowly tailored might 
still accommodate some carefully 
drawn regulations intended to protect 
against fraud and deceit or tactics by 
petitioners which are intimidating in 
nature.A form of licensing, as currently 
employed in the state of West Virginia, 
might be feasible. 

Because the Constitution is intended 
to provide stability in government 
where statutes serve citizens’ current 
needs and desires, thus requiring fre- 
quent revision or repeal, we suggest 
that the commission consider making 
it more difficult to get a constitutional 
amendment on the ballot than a statu- 
tory initiative by requiring a greater 
number of signatures for constitutional 
initiatives. Another possibility would be 
to place time limits on the signature- 
gathering procedure and to vary the 
costs for signature verification.® 

A second issue which should be ad- 
dressed is the participation of special 
interest groups in the initiative process. 
Although ballot initiatives initially 
gained popularity as a means of avoid- 
ing the perceived corrupting influence 


AUDITS 


“Which means you owe us exactly $107 billion. Oh, wait a minute, | may 
have misplaced a decimal point. . . .” 
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of PAC money on the legislature, it is 
clear that special interest groups have 
entered the initiative arena. This was 
made very apparent by Amendment 4, 
the sugar tax, during the 1996 election. 
By mid-October, the anti-tax forces— 
primarily Florida’s sugar industry— 
had spent at least $17 million on the 
campaign while the pro-tax environ- 
mental forces expended over $9 mil- 
lion.® By election day, over $35 million 
had been spent, making Amendment 4 
the costliest campaign in Florida’s his- 
tory.'° 

As a result of their involvement in 
the process, opponents of ballot initia- 
tives are asserting the vulnerability of 
initiatives to special interest groups in 
ways not unlike those which affect the 
decisions of the legislature. Although 
the Supreme Court, as was evidenced 
by its decisions in First National Bank 
of Boston v. Bellotti, 435 U.S. 765 
(1978), and Buckley v. Valeo, 424 U.S. 1 
(1976), seems to view the potential for 
and appearance of corruption as solely 
an individual candidate problem and 
not one faced during a popular vote on 
a public issue, the fact is both indi- 
vidual and corporate contributors do- 
nate so much money because they have 
a significant political interest in the 
initiative’s outcome. These campaigns 
can be “bought” as easily as an indi- 
vidual candidate’s. Yet, unlike indi- 
vidual campaigns, there are no limita- 
tions on contribution amounts for ballot 
initiatives and only a statutory require- 
ment that all contributions be re- 
ported.'! We recommend that the Con- 
stitution Revision Commission hold 
hearings on and explore the feasibility 
of placing some limitations which can 
be constitutionally defended on indi- 
vidual and group contributions to a 
particular initiative committee similar 
to those placed on contributions to po- 
litical candidates. 

First National Bank of Boston v. 
Bellotti, 435 U.S. 765 (1978), did invali- 
date a restriction placed on bank and 
business corporation expenditures spe- 
cifically intended to deter corporate in- 
fluence on the outcome of referenda. 
There was, however, a strong dissent 
by three justices. In view of a later U.S. 
Supreme Court case, Austin v. Michi- 
gan Chamber of Commerce, 494 U.S. 
652 (1990), the State of Florida should 
be willing to consider the reasonable- 
ness of placing limits on both corporate 
and individual contributions and ex- 
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penditures for ballot initiative cam- 
paigns. 

It is true that in Federal Election 
Commission v. National Conservative 
Political Action Committee (NCPAC), 
470 U.S. 480 (1985), the U.S. Supreme 
Court struck down limits on indepen- 
dent expenditures by a political action 
committee; and it is also true that four 
years earlier in Citizens Against Rent 
Control v. City of Berkeley, 454 U.S. 290 
(1981), the same Court invalidated a 
city ordinance which had attempted to 
limit the size of contributions to an 
unincorporated association formed to 
oppose a ballot initiative. However, the 
late Justice Marshall, while concurring 
in the judgment, said: 

If I found the record . . . disclosed suffi- 
cient evidence to justify the conclusion that 
large contributions to ballot measure com- 
mittees undermined the “confidence of the 
citizenry in government” I would join Jus- 
tice White in dissent on the ground that the 
State had demonstrated a sufficient govern- 
mental interest to sustain the indirect in- 
fringement on First Amendment interests 
resulting from the operation of the Berke- 
ley ordinance.” 


It is our strong belief that huge cor- 
porate contributions can corrupt the 
initiative process. For example, much 
of the money spent during ballot ini- 
tiative campaigns is for paid advertis- 
ing and not grassroots campaigning by 
individuals. When big-money special 
interest groups are involved, the result 
can be one-sided arguments and the 
possibility of improper influence on vot- 
ers. There is, we believe, a growing 
public recognition and alarm about this 
tendency and the winds of reform are 
beginning to stir in our nation’s capital 
on campaign finance reform. As so of- 
ten has been the case, with examples 
like its Sunshine and Sunset laws, the 
State of Florida has been in the van- 
guard of reform of the governmental 
process. If Florida adopts a statutory 
initiative to join its current provision 
for the constitutional initiative, it 
should not lose the opportunity to con- 
join with these provisions some new 
requirements for campaign finance re- 
form in the area of ballot initiatives 
that could set a standard for the entire 
nation. 

It should be noted of course, that al- 
though campaign funding helps ensure 
meeting the signature requirements for 
ballot initiatives, it does not always 
assure their final success and adoption. 
For example, in Florida’s 1994 election 


the Proposition for Limited Casinos 
Committee received over $16.5 million 
in campaign contributions and adver- 
tised extensively, but the initiative did 
not pass.'? Money has actually been 
much more successful in defeating bal- 
lot proposals, as was evidenced by 
Amendment 4. Perhaps it is easier to 
cast doubts on ballot proposals than to 
convince citizens to vote affirmatively 
on an issue that may be more easily 
portrayed as beneficial to a special in- 
terest. To demonstrate this, results 
from a study of ballot initiatives from 
1954 to 1982 in California showed that 
only one initiative was able to pass with 
big-money opposition, while in 22 bal- 
lot propositions where proponents had 
significantly greater funds, only eight 
were successful.'* 

Although the authors believe in “di- 
rect democracy” if it is used as it was 
when it originated in the progressive 
era at the dawn of this century, we have 
made it clear that there are pitfalls and 
perils. There are times when the need 
to jump-start a laggard legislature is 
necessary if the voice of the people is to 
be heard. However, one scholar has con- 
cluded that “(T]he initiative process in 
practice confirms the presence of the 
Framers’ fears. Special interest groups, 
aided by one-sided spending and voter 
ignorance, enjoy the very position of 
power that a representative govern- 
ment with its checks and balances is 
designed to prevent.” Another critic 
muses that it may even offend basic 
republican principles of government 
and occasion doubt that it complies 
with the mandate of Art. IV of the U.S. 
Constitution, which requires each state 
to maintain a republican form of gov- 
ernment. '® 

Of course, the legislative process it- 
self as carried out in state capitals of- 
ten cannot be squared with the prin- 
ciples of representative democratic 
government in its purest and most de- 
sirable form. It is often not deliberative 
democracy at its best. However, we con- 
tinue to press for innovative reforms 
rather than simply jettison it for some 
new and untried form of governance. 

The Constitution Revision Commis- 
sion should, in its hearings, explore in- 
depth ways that direct democracy can 
be improved, particularly with respect 
to making it a more deliberative pro- 
cess. The following paragraphs are in- 
tended merely to illustrate some of the 
many issues which can and should be 


if the noise 
coming from 
next door were 
loud music, 
you’d do 
something 
about it. 


It’s not a private 
family matter. Every 
nine seconds another 
woman is beaten by 
her husband or boyfriend. 
And unless we all 
work together, it’s never 


going to stop. 


For information about how 
you can help stop domestic 
violence, call 
1-800-777-1960. 


for Domestic Violence 
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raised. 

* To combat one-sided arguments and 
the potential for improper voter influ- 
ence caused by special interest group 
paid advertising, the commission 
should consider placing a limit on cam- 
paign spending and require that all 
paid advertisements include the names 
of the main contributors. This would 
enable the public to know who is spon- 
soring an issue, associate the argument 
with the sponsor, discover hidden agen- 
das, determine the credibility of the 
argument, and help voters better un- 
derstand the initiative they are to vote 
on. 

¢ As a way to provide for more bal- 
anced debates, initiative sponsors could 
be required to conduct public hearings, 
or there should be a provision requir- 
ing government-sponsored public hear- 
ings on ballot initiatives. While we 
would prefer that public financing be 
implemented for educating the public 
and the use of private funds be pro- 
scribed, we recognize that citizens of- 
ten disapprove such use of public mon- 
ies, so that a combination of the two 
may be necessary to ensure public 
awareness of an issue. 

¢ Another issue to be considered is a 
provision permitting revision or amend- 
ment to initiatives qualified for the 
ballot. One possibility would be to per- 
mit alterations following the public 
hearings. The hearings would help 
identify drafting problems, constitu- 
tionality issues, and voters’ concerns, 
and the sponsor, in response, would 
modify or refine the initiative. Such a 
provision would provide the voters with 
more access to and input in the initia- 
tive process—what direct democracy 
was intended to do. 

¢ A second possibility would be to 
implement the indirect statutory initia- 
tive process. This would permit the leg- 
islature to act on the initiative prior to 
its placement on the ballot. The legis- 
lature would conduct hearings on the 
initiative, and could adopt the proposal, 
refine it, or offer an alternative proposal 
to be placed on the ballot along with 
the initiative. This method would alle- 
viate the fears of those who believe that 
the direct initiative process does not 
provide the degree of debate and analy- 
sis necessary prior to implementing 
public policies. 

The Florida Constitution should not 
be overborne with statutory clutter. 
Direct democracy should be exactly 


that. It should not be permitted to be- 
come a playground for special interest 
groups. The Constitution Revision 
Commission will not convene again for 
20 years following its 1997 session. We 
hope it will consider some of the issues 
noted in this article and address the 
problems. O 


! This method is the direct initiative pro- 
cess. The indirect method permits the leg- 
islature to act on a proposal prior to its 
placement on the ballot. 

2 Darrell Preston, Southwest Debates Bal- 
lot Initiatives: Democracy or Tool of Special 
Interests? Trends in the Region: Bond Ad- 
vocates Worry About Expanding Ballot Pow- 
ers 318 Bonn Buyer (Dec. 3, 1996) available 
in 1996 WL 5644890. 

3 Bill Varner, Citizens Initiate a Record 94 
Ballot Questions, USA Tonay, Oct. 17, 1996, 
at 4A, available in 1996 WL 2072345. The 
issues addressed, among others, were cam- 
paign finance, gambling, hunting, victims’ 
rights, the environment, education, govern- 
ment affirmative action programs, regula- 
tion of HMOs, legalizing medicinal mari- 
juana use, and minimum wage. Ballot 
Front, 4 State CapiTaLts Report No.43, §2 
(Nov. 1, 1996). 

4 Fra. Const. art. XI, §2, provides for a 
Constitution Revision Commission 10 years 
after the adoption of the 1968 Constitution, 
and every 20 years thereafter. Although not 
scheduled to convene until 1998, Floridians 
approved during the 1996 election an 
amendment permitting the institution of the 
commission in 1997. 

5 Joseph W. Little, Does Direct Govern- 
ment Threaten Constitutional Governance 
in Florida?, 24 Stetson L. Rev 393, 410 
(1995). 

6 Advisory Op. To Att’y Gen. re: Limited 
Marine Net Fishing, 620 So. 2d 997, 1000 
(Fla. 1993) (McDonald, J., concurring). 

7 CALIFORNIA COMMISSION ON CAMPAIGN FI- 
NANCING, DEMOCRACY BY INITIATIVE—SHAPING 
CALIFORNIA’S FouRTH BRANCH OF GOVERNMENt 
359 (1992). 

8 Currently an initiative committee must 
pay the supervisor of elections the lesser of 
ten cents or the actual cost for each signa- 
ture checked. Fia. Stat. §99.097(4) (1995). 
However, if the committee can establish that 
such payment would place an undue bur- 
den on its resources, the verification fee may 
be waived. In such cases the Comptroller 
reimburses from the General Revenue Fund 
the supervisor of elections for the verifica- 
tion costs incurred. Id. 

® Neil Santaniello, A Costly Campaign: 
Tab in Sugar Tax Fight Now at $26.4 Mil- 
lion, SUN-SENTINEL (Ft. Lauderdale), Oct. 23, 
1996, at 1A. 

10 David Beard, $35 Million Poured Into 
Sugar Fight, SuN-SENTINEL (Ft. Lauderdale), 
Nov. 5, 1996 at 1A. 

1 Stat. §106.08 (1995). 

Citizens Against Rent Control v. City of 
Berkeley, 454 U.S. 290, 301-2 (1981) (cita- 
tions omitted). 

13 PK. Jameson & Marsha Hosack, Citizen 
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Initiatives in Florida: An Analysis of 
Florida’s Constitutional Initiative Process, 
Issues, and Alternatives, 23 Fia. St. U.L. 
Rev. 417, 446-7, n. 279 (1995) (citing to Press 
Release from PublicAffairs Research Instit. 
N.J., Inc., Princeton (Mar. 13, 1995) (en- 
titled $140 Million Spent on Citizen Initia- 
tive Questions) (on file with Fla. S. Comm. 
on Gov’t Reform & Oversight, Tallahassee)). 

4 John S. Shockley, Direct Democracy, 
Campaign Finance, and the Courts: Can 
Corruption, Undue Influence, and Declin- 
ing Voter Confidence Be Found?, 39 U. Mi- 
AMI L. Rev. 377, 393 (1985) (referring to D. 
Mac ey, Direct LEGISLATION: VOTING ON BAL- 
LOT PROPOSITIONS IN THE UNITED STATES 
(1984)). 

‘5 Julian N. Eule, Address at Hastings Col- 
lege of Law (Mar. 3, 1989). 

‘6 Hans A. Linde, When Is Initiative Law- 
making Not “Republican Government”?, 17 
Hastincs Const. L.Q. 159, 172 (1989). 
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TAX 


Tax Confiscation of IRA Benefits 


he benefits of individual re- 
tirement accounts are well- 
known to most Americans. 
IRAs allow individuals to set 
aside a modest amount of money each 
year for retirement in a tax-deferred 
vehicle, without any action by their em- 
ployers and without many of the oner- 
ous requirements applicable to quali- 
fied retirement plans. Also, subject to 
certain conditions and limitations, the 
contribution amount reduces the 
individual’s adjusted gross income. 
IRAs not only reduce taxes currently, 
but also enable the individual to accu- 
mulate funds on a tax-deferred basis. 
Indeed, it is because of these significant 
advantages that, between 1979 and 
1993, 119.3 million returns claimed 
over $256 billion in IRA deductions.! 
What is not well-known is that indi- 
viduals who die with substantial 
amounts invested in TRAs will face com- 
bined tax rates in ex :ess of 70 percent. 
This means that, absent proper plan- 
ning, IRA contributions growing on a 
tax-deferred basis over a long period of 
time might ultimately be depleted by 
taxes to such an extent that the benefi- 
ciaries will receive no more than 30 
cents of each dollar held in the IRA. 
Please note that the same tax erosion 
concerns also apply to distributions 
from qualified retirement plans. How- 
ever, to focus the analysis this article 
only addresses distributions from IRAs. 


Potential Taxes at Death 

IRA distributions made upon the 
death of the owner are potentially sub- 
ject to income, excise, estate, and gen- 
eration-skipping transfer tax. Upon 
death, the fair market value of the IRA 
assets payable to an owner’s estate or 
to the owner’s beneficiaries is included 
in his or her gross estate for federal 
estate tax purposes. If the IRA does not 


By skillfully using 
retirement and estate 
planning techniques, 
the expected tax rate 
may be reduced well 

below the projected 

70 percent level 


by Michael D. Miller and 
David L. Koche 


pass to a surviving spouse in a manner 
that qualifies for the marital deduction, 
the IRA will be subject to federal es- 
tate tax, with rates ranging from a low 
of 37 percent to a high of 60 percent 
(for taxable estates, i.e., estates in ex- 
cess of $600,000).? If an IRA owner 
leaves some or all of the plan benefits 
of the IRA to a skip person (such as a 
grandchild),? and if such amounts do 
not qualify for the $1 million genera- 
tion-skipping transfer tax exemption, 
then the devise will also trigger gen- 
eration-skipping transfer tax at a rate 
of 55 percent. 

In addition, IRA proceeds distributed 
at death are potentially subject to an 
additional 15 percent estate tax on “ex- 
cess retirement accumulations.” An 
individual’s excess retirement accumu- 


lation is the excess, if any, of 1) the 
value of the decedent’s interest in all 
qualified retirement plans, employee 
annuity plans, tax-sheltered annuities, 
and IRAs determined as of the date of 
death (or the alternate valuation date, 
if an election is made under IRC §2032), 
over 2) the present value of a single life 
annuity that would have been payable 
to the decedent based on the decedent’s 
age at death, with annual payments 
equal to the annual threshold amount 
(as in effect in the year in which death 
occurs).° 

Finally, let us not forget income taxes. 
Unlike most investment assets (e.g., 
stock and real estate) owned personally, 
IRA assets constitute income in respect 
of a decedent and do not obtain a date 
of death fair market value basis. IRC 
§§1014(c) and 691. Asa result, because 
the IRA contributions (assuming they 
were deductible when made) and the 
appreciation thereon have never been 
subject to income taxes, the entire 
amount distributed will be taxed as 
ordinary -acome. No portion of the dis- 
tribution, not even the amount equal 
to the appreciation, will be taxed as 
capital gain. Therefore, an IRA has two 
important negative income tax conse- 
quences as compared to most invest- 
ment vehicles—no date of death fair 
market value basis and no capital gains 
treatment. This tax hardship is mar- 
ginally alleviated by allowing an in- 
come tax deduction, which is based on 
the federal estate tax generated by the 
IRA assets. 

In order to quantify the effect of these 
multiple layers of taxation (and in or- 
der to illustrate the problems associ- 
ated with accumulating large IRA bal- 
ances), assume that your client John 
Smith, is 54 years old, and has an IRA 
balance of $250,000. Assuming that 
John Smith has an actuarial life expect- 
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ancy of 30 more years, and assuming 
that his IRA grows at an annual 10 per- 
cent rate over this 30-year period, his 
IRA would be worth $4,362,351 at the 
time of his death.® 

Based on the current tax rules, tax 
rates, and IRC §7520 rates, this 
amount would be subject to total estate, 
excise, and income taxes of $3,326,041, 
or 76 percent of the IRA balance, com- 
puted as follows: 


Total IRA property $4,362,351 


15% excise tax on 
excess accumulation 


on IRA benefit $ 549,796 


Balance subject to 
estate tax $3,812,555 
(excess accumulation tax is allowed as 
an estate tax deduction)2053(c)(1)(B) 


Federal and state 


estate tax $1,544,905 


Federal income tax $1,744,940 


(40% x $4,362,351) 


Less approximate $ 513,600 


income tax deduction 
(based on federal estate tax only) 


Net federal income taxes 
$1,231,340 


Total taxes $3,326,041 


Net to beneficiaries $1,036,310 

This means that John Smith’s ben- 
eficiaries would receive only 24 cents 
of each dollar in his IRA upon his 
death.’ If Smith left the entire account 
balance to a grandchild and did not 
have any remaining generation-skip- 
ping tax exemption to allocate to the 
transfer, the results would be even 
bleaker—the combined tax rate would 
be 90 percent and the grandchild would 
receive only $436,455 of the $4,362,351 
in retirement savings. 


Planning Strategies 

As the above example demonstrates, 
individuals with substantial amounts 
invested in their IRAs will be faced with 
multiple layers of taxation that will 
erode a significant portion of their ac- 
cumulated wealth. The good news, how- 
ever, is that there are certain planning 
strategies before retirement, at retire- 
ment, and after the death of the owner 
that help to reduce these taxes. Also, 
please note, that if the IRA owner is 
married, these taxes may be deferred, 


but not avoided, until the death of the 
surviving spouse by use of the unlim- 
ited marital deduction, IRA rollover, 
and certain other elections. 

Set forth below are estimates of the 
federal income, excise, and estate taxes 
that would be incurred under three al- 
ternative distribution scenarios: 1) the 
IRA amounts are distributed to John 
Smith over his life expectancy; 2) the 
IRA amounts are distributed to John 
Smith over the three-year waiver pe- 
riod provided by recent legislation; or 
3) the IRA amounts are distributed to 
a charitable remainder trust.® 


Lifetime Withdrawal of Funds 
Over One’s Life Expectancy 
Currently, distributions from an IRA 
are taxed as ordinary income in the tax- 
able year received. While the Code pro- 
vides for an “early distribution” penalty 
for an IRA owner who receives a distri- 
bution before age 59% (this penalty is 
an additional tax equal to 10 percent 
of the taxable amount of the distribu- 
tion), there is an exception for distri- 
butions made as part of a series of sub- 
stantially equal periodic payments 
made not less frequently than annually 
over the life or life expectancy of the 
IRA owner.® Generally, the periodic pay- 
ments must continue for either five 
years or until the IRA owner attains age 
59%, whichever is later.'° In addition, 
there is a penalty tax on “excess distri- 
butions.” This generally means that 
total distributions made during any 
single year in excess of a certain 
amount as indexed (in 1997 the amount 
is $160,000) will be subject to an “ex- 
cess distribution” tax of 15 percent." 
The amount of the excess distribution 
tax is reduced by the amount of the 10 
percent additional tax (if any) imposed 
on the distribution. Also certain pre- 
1989 grandfather elections may avoid 
all or part of the 15 percent tax. 
Assuming that the $250,000 in John 
Smith’s IRA earned 10 percent and that 
the principal and earnings thereon 
were paid to him over his life expect- 
ancy, then approximately $26,598.74 
would be paid to him annually for 30 
years (for a total of $797,962). These 
annual payments would be subject to 
ordinary income tax, but would not trig- 
ger the 15 percent excess distribution 
tax (because they are less than the an- 
nual threshold amount). Also, because 
the payments will be made over Smith’s 
life expectancy, they will not be subject 


76 THE FLORIDA BAR JOURNAL/APRIL 1997 


to the 10 percent early distribution tax. 

Thus, each year, the after-tax pay- 
ment would be $15,959. That is the 
payment amount of $26,599 less income 
tax of $10,640 determined at a rate of 
40 percent (for illustrative purposes the 
maximum tax rate of 39.6 percent is 
used in this article and rounded up to 
40 percent for simplicity). The total in- 
come taxes on these distributions would 
be $319,200 and the net amount that 
Smith will receive would be $478,777. 
Assuming that the entire amount of 
each after-tax annual payment is rein- 
vested and allowed to appreciate for the 
remainder of the 30-year period (i.e., no 
portion of the annual $15,959 after-tax 
distributions were consumed), then this 
option would be economically superior 
to holding the entire IRA balance until 
death without making any distribu- 
tions. For example, assume that all of 
the money that is distributed is rein- 
vested in stocks and other assets that 
also appreciate at a rate of 10 percent. 
The future value of a stream of pay- 
ments of $15,959 for 30 years appreci- 
ating at 10 percent is $2,625,160. If the 
reinvested assets are held until death, 
then all of the appreciation of 
$2,146,383 (i.e., $2,625,160 minus the 
actual aggregate net distributions 
amount of $478,777) will not be sub- 
ject to income tax, because such assets 
(unlike IRA assets) will obtain a date 
of death value basis. Thus, the amount 
remaining after payment of estate tax 
would be $1,725,825. This amount ex- 
ceeds the net remaining amount in the 
first example by about $689,515 (re- 
flecting the fact that the 15 percent 
excise tax would be avoided and all in- 
come tax on the appreciation will be 
eliminated). Of course, these results 
depend on the following assumed 
facts—that none of the annual net dis- 
tributions are consumed, that the mar- 
ginal tax rate is 40 percent, that the 
distributions are invested in assets that 
appreciate at the rate of 10 percent 
annually, and the assets obtain a date 
of death fair market value basis. More- 
over, even if only half of the net annual 
distributions are reinvested (instead of 
the full amount as assumed above), the 
net amount passing to the beneficiaries 
remaining would be about equal to the 
amount passing under the first ex- 
ample (i.e., no distributions until 
death). This is true even though, un- 
der this latter example, the IRA owner 
would obtain the benefit of approxi- 
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mately $239,389 during his or her life- 
time. Accordingly, the attractiveness of 
this alternative to commence lifetime 
distributions must be analyzed and 
applied to the particular facts and cir- 
cumstances of your client. 


IRA Amounts Distributed Over 
Three-Year Grace Period 

This planning alternative is pre- 
sented to highlight a recent legislative 
income tax opportunity. Specifically, the 
Small Business Job Protection Act of 
1996 suspended the 15 percent excise 
tax on excess lifetime distributions (i.e., 
amounts of distributions in excess of 
$160,000), effective for distributions 
received during the three-year period 
commencing on January 1, 1997. 

If John Smith withdrew the entire 
$250,000 during the 1997-1999 period, 
the total income taxes would be 
$125,000 (based on a 40 percent income 
tax rate and the 10 percent early dis- 
tribution tax, for a combined tax rate 
of 50 percent). Again, assuming that 
Smith reinvested this entire amount, 
then at his death, in 30 years, the 
$125,000 would grow to $2,181,175. 
After applicable estate taxes, Smith’s 
beneficiaries would receive $1,504,399. 
This result is worse than withdrawing 
the amounts over the course of his life- 
time, because the 10 percent excise tax 
is triggered (but this result is still bet- 
ter than doing nothing and simply al- 
lowing the IRA balance to accumulate 
and be taxed at death). 


Testamentary Charitable 
Remainder Trust 

Another idea that John Smith might 
want to consider is designating a chari- 
table remainder trust (CRT) as the ben- 
eficiary to receive the IRA benefits re- 
maining on his death. The beneficiaries 
of the CRT likely would be his spouse 
and his children either for their life- 
times or a term of years (not in excess 
of 20) and the remainder beneficiary 
would be a charity or charities of his 
choice. The CRT can either pay a fixed 
amount each year regardless of the fluc- 
tuations in the CRT’s property value 
(an annuity CRT) or instead pay a fixed 
percentage of the CRT’s property value 
as redetermined each year (a unitrust 
CRT). 

The assets of the IRA will still be in- 
cludable in John Smith’s estate for es- 
tate tax purposes. However, the present 
value of that certain portion of the IRA 


assets that will ultimately pass to the 
CRT charity will qualify for the federal 
estate tax charitable deduction. In ad- 
dition, a CRT is a tax-exempt entity for 
federal income tax purposes. Thus, the 
CRT’s receipt of the IRA amounts will 
not result in income tax to the CRT. 
Instead, as the annual payments are 
made from the CRT to John Smith’s 
spouse or children, those payments will 
be subject to income tax. Thus, the in- 
come tax will be deferred as payments 
are actually made. Note, however, that 
payment to the CRT will not avoid or 
defer the excess accumulation tax. 

The following generally summarizes 
the taxes that would be incurred if the 
IRA benefits were paid to a CRT on the 
date of John Smith’s death. The follow- 
ing assumes an annuity rate of seven 
percent payable to his children for a 
term of 20 years. 


Total IRA property $4,362,351 
15% excise tax on excess accumula- 
tion on IRA benefit $ 549,796 


Balance subject to estate tax 
$3,812,555 


Approximate estate tax charitable 
deduction for CRT charitable re- 
mainder interest (31.27% of 
2,700,000) (assuming that total 
taxes are paid from IRA proceeds) 
$844,379 

Net gross estate $2,968,176 
Federal and state estate tax 

$1,081,133" 
Federal income tax $0 
Less approximate income tax IRD 
deduction (based on federal estate 
tax only) $0 
Total taxes $1,630,929 
(effective tax rate of 37%) 


Amount passing to charity 
$2,700,000 


Annual annuity amount $189,000 


Net after-tax annual annuity 
amount $113,400 


Amount left for children (present 

value of after-tax $113,400 annuity 

discounted at 8% for 20 years) 
$1,113,378 


This alternative results in the ben- 
eficiaries receiving slightly more than 
the amount that they would receive 


under the accumulate until death op- 
tion. This demonstrates that the cost 
of making a considerable charitable 
contribution at the end of the 20-year 
term (approximately $2,700,000 as- 
suming the growth rate equals the dis- 
count rate) is not nearly as great as one 
might think. In this example, the IRA 
owner is able to pass about $2,700,000 
to charity at no cost to his family. 


Conclusion 

The above is intended to produce in 
practitioners an awareness of the sub- 
stantial taxes that are imposed on IRA 
distributions whether made during life- 
time or at death. It also demonstrates 
that proactive lifetime planning and 
lifetime IRA distributions may actually 
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result in a greater net amount passing 
to the intended beneficiaries than 
would occur by simply allowing the IRA 
assets to grow on a tax-deferred basis 
until death. 

When performing the above tax 
analysis, the practitioner must take 
into consideration the particular cir- 
cumstances and investment philosophy 
of the client. For example, all things 
being equal, it will often be advanta- 
geous to receive and spend distribu- 
tions from an IRA prior to consuming 
the principal of the client’s other assets, 
because the non-IRA assets will receive 
a date of death fair market value in- 
come tax basis and eliminate the taxa- 
tion of all lifetime appreciation. Also the 
results of the options contained herein 
depend on the assumptions that were 
made and the particular facts contained 
herein, such as the owner’s age, life 
expectancy, account balance, the as- 
sumed rate of return on investments, 
applicable income tax rate, etc.'® 

In order to properly take advantage 
of the planning opportunities presented 
by clients who have accumulated large 
retirement plan balances, the practitio- 
ner must examine the particular facts 


on a case-by-case basis. By skillfully 
using retirement and estate planning 
techniques, it is possible to reduce the 
expected tax rate well below the pro- 
jected 70 percent level. O 


1 Joint Committee on Taxation, Descrip- 
tion and Analysis of Tax Proposals Relat- 
ing to Individual Saving (JCS-3-95), Feb. 
8, 1995. 

2 See I.R.C. §2001(c) (hereafter all statu- 
tory references are to the Internal Revenue 
Code of 1986, as amended, and to the regu- 
lations promulgated thereunder, unless oth- 
erwise stated). 

3 A discussion of the generation-skipping 
transfer tax is beyond the scope of this ar- 
ticle. Suffice it to say that, very generally, 
a natural person is classified as a skip per- 
son if he or she is assigned to a generation 
level that is at least two generations below 
that assigned to the transferor. I.R.C. 
§2613(a)(1). 

4 I.R.C. §2641 defines the applicable rate 
of tax to be the maximum federal estate tax 
rate imposed by I.R.C. §2001(c). 

5 LR.C. §4980A(d)(3). 

§ For simplicity, this illustration ignores 
the mandatory distributions that would be- 
gin once an individual attains age 70%. 

7 This tax projection assumes that the 
surviving spouse predeceases the IRA owner 
such that the plan distribution will not 
qualify for the marital deduction. Note, 


however, that if a spouse survives the owner 
and is named as the IRA beneficiary, these 
taxes could be deferred until the second 
death, but would not be avoided. 


8 This is not meant to be an exhaustive 
list of planning strategies or distribution 
permutations. However, this article focuses 
on these three distribution alternatives be- 
cause they provide sample illustrations of 
the varying tax consequences that, under 
certain assumptions, owners with large IRA 
balances might expect. 


9 L.R.C. §72(t)(2). 
10 L.R.C. §72(t)(4). 
LR.C. §4980A(c). 


12 This amount reflects the estate taxes on 
the income interest in the CRT and on the 
funds to be used for payment of tax. 


13 Note, for example, that the analysis in- 
dicated that using the three-year window 
was superior to allowing the IRA balance to 
accumulate until death despite the fact that 
the particular facts did not even implicate 
the 15 percent excess tax and despite the 
fact that commentators have noted that 
owners with life expectancies in excess of 
10 years are typically better off leaving the 
money in the retirement plan than availing 
themselves of the three-year waiver of the 
15 percent excise tax. See, e.g., Hackney, 
Hills, and Johnson, When to Take Advan- 
tage of the Three-Year Waiver of the 15 Per- 
cent Excise Tax, Taxes (Nov. 1996). This dis- 
crepancy is an outgrowth of the particular 
assumptions that were made. 
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The Illusory Intangible Tax Trust 


The article in the January 1997 Jour- 
nal titled “Aggressive Planning for 
Florida’s Annual Intangible Tax,” by 
Joseph T. Ducanis, Jr., is disturbing 
from each of a professional, legal, and 
policy perspective. The article describes 
a way of avoiding the Florida intangible 
tax by use of “a special kind of irrevo- 
cable trust which has been developed 
for many clients of [the] author’s firm.” 
Intangible assets transferred to such a 
trust, which he refers to as an “irrevo- 
cable intangible tax trust” or “IITT,” 
prior to the end of a calendar year are 
said to be not taxable in Florida. 

Several of the “key” elements of Mr. 
Ducanis’ tax avoidance plan are i) the 
trust is a foreign trust with an out-of- 
state trustee, ii) the taxpayer using the 
trust does “not have a current right to 
the [trust’s] income,” and iii) the tax- 
payer using the trust “does not retain 


by David M. Richardson 


the right to revoke” it. Florida law has, 
in fact, long held that neither a bona 
fide trust of this description nor its 
Florida beneficiary will be taxed in 
Florida on the trust’s intangible assets. 
So, the basic structure of Florida’s in- 
tangible tax law, however avoidance- 
inviting, is not new, nor is the foreign 
situs trust approach uniquely available 
to clients of his firm. 

What is new is Mr. Ducanis’ willing- 
ness to permit the parties to orally 
modify the written trust agreement, 
thereby creating a trust that by its writ- 
ten terms may accomplish the tax 
avoidance objective but that, as orally 
modified, should be disregarded in de- 
termining intangible tax liability. One 
oral modification is intended to assure 
potential users of the plan that the 
trustee will not make investment deci- 
sions, but rather will retain the contrib- 
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uted assets for the duration (short 
though it may be) of the trust. To this 
end, he recommends structuring the 
trust “with the proper mix of cooperat- 
ing parties.” In other words, at the time 
the trust is established, and no matter 
how broadly the investment powers and 
responsibilities of the trustee are de- 
fined in the trust, it is made clear to 
the trustee that the trustee is to respect 
the settlor’s goal of retaining the con- 
tributed assets. As a result, one of the 
most important responsibilities of a 
trustee holding a portfolio of intangible 
assets—controlling investment deci- 
sions—is retained by the settlor (who 
is a Florida resident). 

This is unfortunate for this type of 
trust, because F.S. §199.175(1) ex- 
pressly states that the taxable situs of 
intangibles “owned, managed, or con- 
trolled” by a Florida domiciliary is in 
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Florida. Thus, even if ownership and 
management of the intangibles by the 
out-of-state trust is respected, because 
ownership, management, and control 
are stated in the disjunctive in the stat- 
ute—any one of them occurring in 
Florida on January 1, places the situs 
of the intangibles in Florida. 

The second substantive, oral modifi- 
cation is designed to address the fact 
that many taxpayers would not be will- 
ing to transfer their intangible assets 
to an irrevocable foreign trust, with an 
out-of-state trustee, which trustee has 
discretion as to the timing of the dis- 
tribution of the income and assets, and 
discretion as to trust investments. To 
deal with this problem, Mr. Ducanis 
suggests using “a ‘friendly’ trustee who 

. can be relied upon to distribute the 
trust assets out to the grantor/benefi- 
ciary after the 30-day period (even 
though the trust instrument does not 
require such distribution).” 

The problem with the “friendly” 
trustee approach is that the client now 
has a written trust instrument that 
says one thing—i.e., that the client 
cannot revoke the trust—and an oral 
modification of the trust under which 
the “friendly” trustee will return the 
assets after the 30 days, even though 
the instrument does not require the 
assets to be returned. For all practical 
purposes, and particularly given the 
short term of the trust, the client exer- 
cised the right to revoke the trust at 
the time the trust was established. 

Furthermore, the question of 
whether a trust is irrevocable must be 
answered under the law of the state in 
which it is created. Generally, trust law 
is supportive of the irrevocability of 
trusts, for they are deemed to be irre- 
vocable unless the settlor has expressly 
reserved the right to revoke. But, con- 
sider Bogart’s statement of the rule in 
the West hornbook Trusts (sixth ed., at 
527): “The settlor has no power to re- 
voke the trust and secure the return of 
the trust property to him, whether the 
trust was created voluntarily or for con- 
sideration, unless he expressly reserved 
such a power, except where the settlor 
is also the sole beneficiary.” As is fur- 
ther explained by Bogart, the “sole ben- 
eficiary” exception to irrevocability is 
broader than is apparent on its face. 
Bogart suggests that even if the trust 
provides for a distribution of the assets 
to the settlor’s appointees by will or 
heirs in the event of the settlor’s death, 


as long as the settlor has retained the 
right to the income and is otherwise the 
only beneficiary, “he is allowed to 
change his mind as to how he will en- 
joy his property and to demand a re- 
turn of the property from the trustee.” 
Id. at 529. 

The question of whether the type of 
“irrevocable” trust described in the ar- 
ticle is in fact revocable was raised in a 
recent conversation I had with Profes- 
sor David Smith of the University of 
Florida College of Law faculty. Neither 
he nor I have explored the “sole benefi- 
ciary” exception to irrevocability as it 
applies to this type of trust. 

Mr. Ducanis apparently recognizes 
that his tax avoidance plan exalts form 
over substance. But he assures us that 
“this type of transaction” will not be 
treated as a sham because of a rule pro- 
posed by the Department of Revenue 
“which would provide that this type of 
transaction would not be deemed to be 
a sham if the transfers in and out of 
the trust are more than 30 days apart.” 

Reliance on a “proposed” rule as a de- 

fense against an assertion that his plan 
is a sham is hardly convincing. Mr. 
Ducanis gave no citation to the pro- 
posed rule and I have been unable to 
find it. Nevertheless, what if, in its fi- 
nal form, the rule refers to a 60-day 
period? Indeed, what has been included 
in the Department of Revenue’s legis- 
lative package is actually a proposed 
new statute that, rather than recognize 
this type of trust as valid, strikes a 
double blow at its heart. The operative 
provisions of proposed §199.105, in 
their entirety, are as follows: 
(1) Any taxpayer who within 30 days prior 
to December 31 of any year sells, transfers 
or conveys any taxable intangible personal 
property to any person or entity outside the 
state and within 30 days after January 1 
repurchases or receives the same or identi- 
cal property shall be taxed with regard to 
such property as if the transaction had not 
taken place. Such a transfer shall be prima 
facie evidence of intent to evade taxation 
and the burden of proving the existence of 
a bona fide investment or business purpose, 
other than the avoidance of taxes, for such 
transaction shall be upon the taxpayer. 


(2) If, by the terms or the operation of any 
trust, any property that constitutes trust 
principal may revert to the grantor of the 
trust or the grantor’s estate during the ex- 
istence or upon termination of the trust, the 
grantor shall be treated as owning the prop- 
erty. 


In other words, the proposed statute 
doesn’t bless “in-and-out” transfers that 
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are separated by 30 days; it treats as 
prima facie evidence of intent to evade 
tax in-and-out transfers that occur 
within a 60-day period. It says nothing 
about (much less sanctions) in-and-out 
transfers that take place over longer 
periods. The second part of the proposed 
statute would bring to a halt virtually 
every form of foreign trust intangible 
tax avoidance plan. Although the pro- 
posed statute is probably too narrow in 
its first part and too broad in its sec- 
ond part, adoption of a (legislative or 
administrative) rule along these lines 
is imperative if the integrity of the in- 
tangible tax system, such as it is, is to 
be retained. 

By the way, who is serving as the 
“friendly” trustee? It is unlikely that an 
independent, commercial trustee would 
be chosen because the fees they nor- 
mally charge would, in many cases, 
exceed the intangible tax. One possibil- 
ity would be a family member such as 
an adult child. That members of a fam- 
ily often act in concert has long been 
recognized for federal tax purposes, and 
the reasons for special scrutiny under 
federal tax laws of family arrange- 
ments, which include the possibility of 
sham transactions, are equally relevant 
under state tax laws. It is unrealistic 
to expect an adult child, especially one 
who has already agreed to significant 
oral modifications of the written trust 
document, to serve as a bona fide, in- 
dependent fiduciary of the intangible 
tax trust. Such a trustee, being the 
natural object of the parents’ bounty, 
would have a multi-million dollar eco- 
nomic motive for complying with the 
parents’ extratrust investment and dis- 
tribution “suggestions.” 

If Mr. Ducanis’ tax avoidance trust, 
as orally amended, has been approved 
by the Department of Revenue, then all 
taxpayers in Florida should have access 
to the tax avoidance trust. Unfortu- 
nately, as Mr. Ducanis correctly points 
out, this “exemption” from the intan- 
gibles tax is economically feasible only 
for those taxpayers with several million 
dollars of intangibles—only such tax- 
payers can save enough in intangible 
tax to offset the legal, accounting, and 
other expenses of setting up such trusts. 
Whatever one thinks about the desir- 
ability of funding state government 
through a tax on intangible assets, if 
we are going to have such a tax, surely 
it should be fairly apportioned. Fair ap- 
portionment does not occur, and public 


resentment of and disrespect for the tax 
system increases, where the system de 
facto insulates well-informed, wealthy 
taxpayers from the tax. 

In this connection, if neither the leg- 
islature nor the Department of Revenue 
addresses this problem, it can be an- 
ticipated that someone will market a 
form trust and related documents for 
use by the general public during the 
period preceding January 1, 1998. Tax- 
payers will be encouraged by their ac- 
countants, financial advisors, and at- 
torneys who, having become aware of 
the ease with which the tax can be 
avoided, will feel obliged to facilitate 
the risk-free paper shuffling by their 
clients. The inevitable result will be a 
significant erosion of the intangible tax 
base. A secondary, unfortunate conse- 
quence will be that the only people pay- 
ing the tax will be those who are unin- 
formed or who have a relatively small 
amount of intangibles. From a policy 
perspective, one can hardly imagine a 
worse taxing scheme. 

The legal and policy problems with 
Mr. Ducanis’ tax avoidance plan are 
apparent. But what about the “profes- 
sional perspective”? Is the only con- 
straint on a lawyer’s conduct not to 
engage in fraud? Are we lawyers free 
to submit to the Department of Rev- 
enue a set of documents while at the 
same time working out material, un- 
disclosed, oral modifications of the 
documents? If Mr. Ducanis has re- 
quested TAA’s from the Department of 
Revenue without disclosing the oral 
modifications of the trust, how, if at all, 
does F.S. §837.06 come into play? It 
says that “[w]Jhoever knowingly makes 
a false statement in writing with the 
intent to mislead a public servant in the 
performance of his official duty shall be 
guilty of a misdemeanor of the second 
degree....” Shouldn’t we say to our 
clients: “This might work, but to be 
within the law let’s not have oral ar- 
rangements with the trustee that 
modify the terms of the instruments,” 
or, “We must disclose the oral modifi- 
cations to the department”? At what 
point does tax planning become overly 
aggressive and unprofessional? Has Mr. 
Ducanis violated the ethical rules that 
require lawyers to maintain the confi- 
dential communications of their cli- 
ents? Surely, if the Department of Rev- 
enue was not aware of the “mix of 
cooperating parties” and “friendly’ 
trustee” concepts disclosed in his ar- 


ticle, it has now become aware of them. 
If the oral modifications to the trust 
agreement were disclosed to and ap- 
proved by the Department of Revenue 
in the course of issuing TAA’s in favor 
of Mr. Ducanis’ clients, one’s concern 
must shift away from Mr. Ducanis to 
“who’s minding the store at the DOR?” 
Even though the sham transaction, sub- 
stance over form and business purpose 
judicial doctrines have become a corner- 
stone of federal tax law, they have not 
yet been highly developed in Florida tax 
law. Nevertheless, aren’t their teach- 
ings just as relevant in the state tax 
area? Has the Florida Legislature acted 
responsibly in allowing this and other 
great gaps in the intangible tax to re- 
main open? Finally, and importantly, 
how would The Florida Bar like the 
several law schools in the state to ad- 
dress this type of planning with our stu- 
dents? These and other issues raised 
by the article need to be addressed. 
Where do we go from here? First, I 
think that the Tax Section should for- 
mally distance itself from the plan pro- 
posed by Mr. Ducanis. Although I un- 
derstand that the section has 
previously declined to take a position 
on intangible tax avoidance trusts, it 
should now appoint a committee to ex- 
amine the issue. The committee should 
assist the legislature or the Depart- 
ment of Revenue in defining the proper 
line between those foreign trusts that 
have substance and purpose other than 
tax avoidance and those that have no 


substance and serve no apparent pur- 
pose other than tax avoidance. The De- 
partment of Revenue should solicit 
comments on its proposed statute and 
on any proposed rules relating to intan- 
gible tax trusts, to the ends of making 
them more effective and, at the same 
time, limiting their scope to abusive 
situations. It should squarely and pub- 
licly take on this type of trust. In my 
opinion, if the Department of Revenue 
issued TAA’s to Mr. Ducanis’ clients 
without knowing of the oral modifica- 
tions, then the TAA’s should be formally 
withdrawn and reconsidered. Anything 
less would further undermine the in- 
tegrity of the state’s tax system and 
reflect badly on the department. The 
department should also stop issuing 
TAA’s with respect to any such trusts; 
it is apparently not possible from the 
documents to distinguish those trusts 
that should be recognized from those 
that should not be recognized. Finally, 
the legislature must recognize that the 
intangible tax structure is being abused 
and work with the department to elimi- 
nate the problem. 

If there is a silver lining to Mr. 
Ducanis’ sharing of his clients’ tax 
avoidance plans with the Bar, it is the 
attention that should now be focused 
on the intangible tax avoidance 
schemes, loopholes, and exemptions. 


David M. Richardson is a professor at the 
University of Florida College of Law. 


Response 
by Joseph T. Ducanis, Jr. 


Numerous issues are raised by Pro- 
fessor Richardson which appear to be 
an angry response to planning made 
possible by the Florida Legislature’s 
approach to trusts, rather than exces- 
sive creativity by lawyers. As a funda- 
mental concept, I agree completely that 
if the legislature wants to prohibit the 
planning suggested in my article, then 
it should revise the statutes. 

Professor Richardson is incorrect in 
his assumption that the selection of a 
trustee that is anticipated to act with 
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the interest of the grantor in mind 
somehow creates an oral modification 
of the trust instrument. I have never 
suggested to a client that a trustee 
should not or will not exercise his or 
her independent fiduciary obligations 
in making decisions. In selecting a 
trustee for an intangible tax trust I do 
not use criteria that are different than 
in selecting trustees for all other forms 
of trusts. Sometimes the desires of a 
grantor are fulfilled by the use of a cor- 
porate fiduciary. In other instances, 
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those desires are fulfilled by the ap- 
pointment of individuals. In every in- 
stance, whether a corporate or indi- 
vidual trustee is selected, it is 
anticipated that the trustee will under- 
stand the purpose for which the trust 
is being established (sending children 
to college, taking care of an elderly par- 
ent, etc.), and that the trustee will seek 
to exercise its fiduciary duty in the con- 
text of that purpose. I have never sug- 
gested that a trustee would not or 
should not exercise its own, indepen- 
dent fiduciary obligations. This does 
not create an oral modification of the 
trust agreement, nor am I aware of any 
law to the contrary. Moreover, at least 
for trusts I create, the trusts are not 
modifiable, orally or otherwise. 

Professor Richardson also expresses 
his concern that “someone will market 
a form trusts and related documents for 
use by the general public.” It is my 
understanding that it is already being 
done by various attorneys. It is only 
because of the now-prevalent use of 
such trust that I felt it appropriate to 
prepare an article on this planning form 
of tax. I believe that one of the pur- 
poses of The Florida Bar Journal is to 
disseminate information on planning 
techniques that are being used by prac- 
titioners, which is the case with respect 
to the intangible tax trust. 

I take great issue with Professor 
Richardson’s assertion that the use of 
the intangible tax trust or other plan- 
ning to avoid the imposition of the in- 
tangible tax loses sight of “professional 
perspective.” Numerous technical assis- 
tance advisements had been issued over 
the years regarding planning for the 
lawful avoidance of Florida’s intangible 
tax. A tax lawyer who ignores these 
rulings and fails to bring tax planning 
opportunities to the attention of his or 
her clients is doing a disservice to his 
or her clients. Of course, it is an equal 
disservice to those clients if a lawyer 
fails to point out the potential risks that 
the client must consider. My primary 
concern is the interests of my clients, 
while the legislature should handle 
Professor Richardson’s concern about 
the “erosion of the intangible tax base.” 

I would also be quick to jump to the 
defense of the Department of Revenue, 
which has had to deal with extremely 
difficult issues raised by a law which 
allows for avoidance of the intangible 
tax. In fact, any loss of revenue from 
the use of the intangible tax trust by 


individuals is slight in comparison to 
the loss of revenue from corporations 
establishing short-term, out-of-state 
subsidiaries into which accounts receiv- 
able and other intangibles are trans- 
ferred on a temporary basis each year. 
I am uncertain why Professor 
Richardson is not upset about that prac- 
tice. Further, taxpayers routinely 
switch assets out of brokerage money 
market funds at the end of each year 
solely to avoid the intangible tax. Is 
Professor Richardson suggesting that 
the Department of Revenue administer 
the law as he wishes it was, or as the 
legislature actually enacted? 

The Florida Bar Journal is replete 
with appropriate Tax Section articles 
that discuss the mitigation or avoid- 
ance of income, estate, gift and various 
state taxes. Many of those techniques 


are taught by Professor Richardson and 
his colleagues. On a personal level, I 
agree with Justice Holmes that taxes 
are what we pay for civilized society. As 
a professional, I must advise clients on 
tax planning, with respect to which 
Judge Learned Hand said the follow- 
ing: “Any one may so arrange his af- 
fairs that his taxes shall be as low as 
possible; he is not bound to choose that 
pattern which will best pay the Trea- 
sury; there is not even a patriotic duty 
to increase one’s taxes.” Professor 
Richardson’s unhappiness with the 
mitigation or avoidance of Florida’s in- 
tangible tax is understandable, but 
should be directed at the legislature 
and not those tax planning profession- 
als who bring tax savings techniques 
to their clients or those who write about 
such techniques. 


The Tax Section’s Position 


The views expressed in the foregoing articles are those of Professor Richardson 
and Mr. Ducanis. These articles do not necessarily reflect the views of the Tax 
Section of The Florida Bar. The Tax Section is currently studying the issues 
raised by these articles (and the January 1997 article by Mr. Ducanis) to deter- 
mine whether it is appropriate for the Tax Sction to take an official position. 

In connection with this study, an open forum and workshop concerning these 
issues will be held at the annual meeting of the Tax Section on April 26 at the 
Marco Island Marriott Hotel. The forum is currently scheduled to startt at noon. 
Any person interested in expressing views concerning these issues is welcome 


to attend this forum. 


Please look for the Tax Section annual meeting brochure for the time and 
location of this forum or call Carol Vaught, Tax Section administrator at The 
Florida Bar, at (904)561-5630 for additional information. 


in The 


The Florida Bar Journal gives cash awards a from 
an endowment set up in memory of Barbara San 
by attorney Barrett Sanders, former chair of 
The Florida Bar Journal Editorial Board. 


Judges select winners from those lead articles published 
between May and April. The Editorial Board screens 
the articles and selects finalists for submission 
to a panel of judges. Winners will be announced 
orida Bar News in June. 


Winning articles are chosen — to 
writing quality, substantive quality, style, 
and degree of difficulty. 
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WBPA 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


CORPORATE SERVICES 


@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC's prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


@ Venture Capital Qualified individual Investors, 
Institutional investors. Effective business plans. Busi- 
ness opportunities. Heller Capital (954)475-8484, 
http;/www.hellercap.com. Offices in FL, CA, MASS, 
and U.K. 


® Incorporations. Customized For Your Firm--24 
hour incorporation, articles, bylaws, minutes, stock 
certificates, deluxe binder/cover, corporate seal, and 
completed S-election and SS-4 forms filled out. $149 
plus state filing fees ($70). We also perform related 
corporate services and charity formations. 
Incorporators Plus, Inc. (954)475-8484. http:// 
www.hellercap.com, Incorporators DBA Heller Capi- 
tal & Consulting. 
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Accident 


@ Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fail analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Amusement Rides 


= Amusement Ride Experts. Guardian Engineer- 
ing & Inspection. Full service consulting firm special- 
izing in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


Aviation 

@ Experienced aviation attorney not licensed in 
Florida can be consultant or expert witness in your 
aviation legal matter. Former military pilot, Eastern 
Airlines Captain, FAA Deputy Administrator. Frequent 
airline accident and air safety commentator on CNN 
and other major TV and radio networks. Richard H. 
Jones, (800) 705-5455. 


Vocational Economist 


@ David C. Toppino/Vocational Economic Ana- 
lysts, Lic/Cert's: M.A.. ABVE, CRE, MFCC; Exp: 
Since 1985; 45 Trials/ 90+ Depositions; 400 + 
retnetions; 70% defense/ 30% plaintiff, 1996, inc. CA 
Attorney Gen’s Off, & Steel, Hector & Davis; Spec's: 
Loss Of Earning/ Mitigation Capacity, Board Certi- 
fied/ court qualified dual experts, Pediatrics, Emp 
Law, etc.; L.A. Based w/ Key Biscayne Off./ 800 ph. 
& no cost travel, 13601 Ventura Boulevard, Suite 131, 
Sherman Oaks, CA 91423 Toll Free: (888)784-4535 
Fax (818)784-5636. 


Electrical 


@ Electrical Expert of Theory, National Electric 
Code, National Electrical Safety Code, and OSHA 
Regulations. Licensed electrical master. Excellent 
references. Nicholas Sasso, P.O. Box 233, Port 
Richey, FL 34673. Phone and fax: (813) 843-0883. 
When excellence counts! 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 

* Medical Malpractice 

¢ Criminal Defense 

¢ Personal Injury 

¢ Sexual Harassment 

e Age & Employment Discrimination 

* Domestic Relations 


Not a Referral Service 


I. Rose, M.D., F.A.P.A. 
(305) 856-6219 


* Diplomate of the American Board of 
Psychiatry & Neurology in Psychiatry with 
Added Qualifications in Forensic 


Psychiatry * Board Certified 


Building Economist 


@To perform analysis and consulting. Author, Ph.D. 
Building Economics, Architectural Facility program- 
ming & Feasibility evaluation & methodology. Multi- 
lingual. Dr. Thor Mann. (904) 224-2176. 


Ad Rates $75.00 for 5 lines. $15 for ad- ¥ 
ditional lines. Send ad text & ad run dates 
to: Andi Johnson, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, FL 
32399-2300, (904) 561-5689. 

Fax (904) 681-3859. 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 

8425 South 73rd East Avenue 

Tulsa, OK 74133 (918)252-1905 

FAX (918)254-9116 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, including: 
e Forklifts & Hoists 
¢ Material Handling Equipment 
Construction Equipment 
Trucks of all types 
Heavy Vehicles 
Airline Ground Handling Equipment 
Oil Field Equipment 
¢ Ditching Machines 
¢ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


No travel time charge to Florida 
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EXPERT WITNESS 


Handwriting 


@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 9951 Atlantic Blvd., Suite 242, 
Jacksonville, FL 32225, (904)724-5878. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


Injury Specialist 


@ Injury Specialist. Multi-speciality practices blend- 
ing conventional medicine, physical therapy and chi- 
ropractic. Have successfully treated over 10,000 ac- 
cident cases in the past 15 years. Expert Medicole- 
gal documentation provided upon request. State ap- 
pointed w/c Expert Medical Advisor (EMA). Stanger 
Health Care Centers. Two locations Palm Beach 
County (561) 498-4300. Broward County (954) 720- 
2800. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 

Over 100 years total staff experience - not 
connected with the Federal Government. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


GOVERNMENT LIAISON SERVICES, INC, 


Medical 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.O.G.,A. C.0.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941)383-8544. Court 
appearance as necessary. 


Mental/Developmental 
Disabilities 
® Administration of programs for persons with 
mental retardation or developmental disabilities. Em- 
phasis on propriety of individual treatment in com- 


munity or institutionalsettings related to compliance 
with state or federal regulations. (316) 221-6415. 


Podiatrist 


® Podiatrist/ Attorney. DPM/JD available for case 
review, as co-counsel, or as expert witness. Charles 
Fenton DPM/ JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


Security 


@ Premises Liability: Lawyer, 30 years experience, 
former Police Chief, Commander in Orange co. 
Sheriff's Office, Instructor at University of Central 
Florida teaching Secuitiy Administration, Ron Lynch 
(407) 275-2614. 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


Trust & Bank Investments 


@ Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, Sun 
Bank, United Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of Pennsyl- 
vania. BS economics, dual major: finance/econom- 
ics. S.E.C.--registered investment advisor. Steve 
Stern, CFA, 240 Crandon Bivd., #209, Key Biscayne, 
FL 33149; (305) 361-9772. 


I:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 
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MEDICAL/DENTAL MALPRACTICE EXPERTS : 

in great detail the intimate clinical issue of cae (ab sti by 
necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau 2 
sation or liability is poor. 

© GRATIS WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit : 
* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics an : 
arguments typically promulgated by opposing side. Our system insures expert witnesses : 
wil surmount closest scrutiny by opposing side. We no lst: of UNIVERSE 
TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of : 
their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med: : 
ical schools or insurance carriers. We have earned our reputation prudently for both : 
plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet : 
with us. STATSTAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. ; 
Health Care Auditors, Ine. Telephone (813) 579-8054 : 
Clearwater, Florida 34622-5552 Weare pleased to receive your calls. 3 
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SETTLEMENTS & SECURITY 


On-Line 


@ What did Shakespeare have in mind when he 
wrote “first thing, we kill all the lawyers”?--Lifestyle 
countermeasures for workplace violence, personal 


Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 

tracts. Heartland Capital Funding, inc., (000)887- h re /Iwww.FL AB ARoor safety and protection, asset and premises security. 
9825. “Professional Annuity Funding for you and your ttp: Wield ' Z Threat and vulnerability assessments, site surveys, 
client.” v5 ;, training, product information. Fax name and tele- 


Inter-City Testing ae phone number to (305) 350-5231. Service by Florida 


Consulting Bar member offered exclusively to lawyers and firms. 
JOB OPPORTUNITIES 
Technical Evaluations and LEGAL RESEARCH 


Expert Testimony 
® New Orleans firm seeks ERISA associate with one Inquiries Welcome 


to five years of benefits law experience. The firm's | accident Reconstruction; Athletic/Sports Accidents; | ™ Florida’s Oldest Legal Research Firm. The Law 
practice encompasses all phases of employee ben- | Aviation/Boating; Biomedical Injury Analysis; | Source. Highest quality legal research, consultation, 
efits law, including advice and planning with respect Construction Safety; Elevators/Escalators; Fires/ ; i : 1982. Work is d 

to retirement and welfare plans, and an active ERISA | Explosions; Flammability-Materials; Glass/Metal | !@adings and appellate since - Work Is Gone 
litigation practice. Excellent credentials, communica- | Fracture; Helmet injuries; Ladder Injuries; Pollution- | Dy full-time, experienced Florida Bar members. From 
tion ability, and organizational skills required. Send | Ait & Water; Safety/Electrical Engineering; Slips and | citation reports to appellate briefs. (800)342-0399. 


- Falls; Toxic Exposure; Transportation, Tire & 
resume to HiringAttorney, Dept. FL, P.O. Box 750368, 
New Orleans, LA 70175-0368. Highway Safety; Warnings/Instructions 


@ Research & Writing. Motions, memoranda, ap- 

(561)361-0990 pellate briefs. Experienced appellate lawyer. Former 
Ae appellate clerk, federal district court clerk, legal writ- 
ing instructor. Call (305) 878-7054 or (407) 645-2433. 


“Excellent program. | was impressed with the 
ease of use. Highly recommended for all.” 
-DB, Akron, OH 


Medical Experts 
NEW WINDOWS VERSION 


Point Click & File Florida physicians have more credibility 


Toll Free Customer Support Hotline 
alk keedapaeaetnes with Florida juries. We have more than 


“only, 7613, 7-11-12-13 Network Packages 9OQ Florida physicians who have agreed 
60 Day Money-Back Guarantee 
DOS Version Also Available to review your malpractice case and, if it 


ai has merit, testify for you. Plaintiff or 


1.800.492.8037 defense. 
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for efficient research. 


Now finding the Florida case, statute or court 
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update your research, check citations and 
easily expand your research online. Toll-free 
hotlines provide assistance night and day, 
seven days a week. Specialiy-trained technical 
experts and West Reference Attorneys furnish 
quick assistance and timely answers to your 
research questions. Efficiency matters. 
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For case law that’s on point and on time, 
savvy lawyers prefer KeySearching over any 
other research technique. Now you can learn 
more—FREE. 


FREE ia 
BOOKLET 
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